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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE 

THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

Marc Vianello     ) 

      ) 

 Opposer,    ) 

      ) 

 v.     ) Opposition No.:91180471 

      ) 

Sandra Nudelman    ) 

      ) 

 Applicant.    ) 

 

 

OPPOSER’S AMENDED SECOND MOTION TO COMPEL DISCOVERY 

 

Opposer is herewith filing its Amended Second Motion to Compel Discovery.  

This Motion replaces Opposer’s earlier Second Motion to Compel Discovery.  On 

October 9, 2008, Opposer Marc Vianello (“Opposer”) electronically filed Opposer’s 

Second Motion to Compel Discovery.  The October 9, 2008 filing contained Exhibits A, 

B, C, D, E, and F, along with Opposer’s Second Motion to Compel Discovery.  During 

filing, Opposer’s Motion was inadvertently filed in an incorrect order, with Exhibit’s A, 

B, and C filed before the Second Motion to Compel Discovery.  Based upon this, the 

Second Motion to Compel Discovery may be confusing.  Therefore, Opposer is refilling 

its Second Motion to Compel Discovery in its entirety in the correct order.  No other 

additions or changes have been made to the original Opposer’s Second Motion to Compel 

Discovery.  Accordingly, Opposer respectfully requests the Board to use the original 

filing date of October 9, 2008. 

Pursuant to Rules 26 and 37 of the Federal Rules of Civil Procedure and Rule 

2.120 of the Trademark Rules of Practice, Opposer respectfully moves the Board for an 



order compelling Applicant Sandra Nudelman (“Applicant”) to comply with Opposer’s 

Second Request to produce documents without objections. 

 Applicant has failed to respond and provide any requested documents prior to the 

Extended Discovery cut-off date.  Counsel for Opposer has made good faith efforts to 

resolve the issues with Applicant, but, to date, such efforts have been unsuccessful, 

including sending email and letters to Applicant requesting the same. 

 Opposer incorporates by reference Opposer’s Motion to Compel and to Extend 

Discovery and Trial Dates and is attached as Exhibit A. 

I. BACKGROUND 

 As stated in Exhibit A, the present matter was initiated on October 31, 2007 when 

Opposer filed an opposition with the United States Patent and Trademark Office.  

Without reciting in detail all the facts associated with this case, Applicant will simply 

rely upon the previously stated facts in the attached Exhibit A.  However, background 

information related to the present dispute includes the filing of Opposer’s Motion to 

Compel and Extend Discovery and Trial Dates filed by Opposer on June 19, 2008.  This 

was filed after several attempts to resolve failures and refusal of Applicant to provide the 

requested Discovery. 

 As a result, on August 6, 2008, the Trademark Trial and Appeals Board 

(“TTAB”) granted Opposer’s Motion to Compel the Discovery Deposition of Applicant 

(attached as Exhibit B).  Trial dates were also reset at the same time, reflecting 

Applicant’s lack of cooperation.   



Opposer’s Second Notice of Deposition was served on Applicant on August 21, 

2008 (attached as Exhibit C).  On August 29, 2008, Applicant made herself available 

pursuant to the August 6, 2008 Order of the TTAB, and was deposed. 

Applicant’s June 2, 2008 Answer in Response to Opposer’s Interrogatories and 

Applicant’s Answer in response to Opposer’s Document Requests stated that no 

documents were available for production (attached as Exhibit D).  However, during the 

August 29, 2008 Discovery Deposition, Applicant stated on the record that there were 

documents available for production, but she did not produce them (attached as Exhibit E).   

As a result, a formal request was made during the deposition for production of 

such documents.  On September 24, 2008, Applicant was served a Second Notice of 

Document Request (attached as Exhibit F).  To date, merely one day from the expiration 

of discovery, Applicant has still not produced any documents as requested in the Notice 

of Document Request dated April 18, 2008, on the record during the discovery 

deposition, and as contained in Opposer’s Second Notice of Document Request.  

Pursuant to F.R.C.P. 34(b)(2)(A), Ms. Nudelman has thirty days to respond and has failed 

to do so.  Because of Applicants failure to produce the required documents, Opposer is 

unable to conduct follow-up discovery and is therefor being prejudiced in its attempt to 

effectively oppose Applicant’s registration. 

The extended Discovery closing date had been previously reset to October 10, 

2008 by Order of the TTAB on August 6, 2008.  At this time it is unforeseeable that any 

response will be received from Applicant, and even if prior to such date the requested 

discovery is produced, Opposer will still be placed at a disadvantage in determining what 

follow-up discovery or testimony to seek in order to bolster its claims and rebut 



Applicant’s assertions.  Accordingly, Opposer respectfully requests that the Board order 

Applicant to fully respond to Opposer’s Notice of Document Request without objections 

or any further delay within ten days from the mailing date of the Board’s order on this 

motion. 

II. MOTION TO COMPEL 

A. Opposer Has Made a Good Faith Effort to Work with Applicant 

In accordance with Trademark Rule 2.120(e), Opposer submits that it has made a 

good faith effort to resolve with Applicant the issues presented in the motion.  

Specifically, Opposer has contacted Applicant to request that she comply with its 

discovery demands and that she obtain competent counsel to advise her regarding her 

compliance.  Not only has Applicant not responded timely to Opposer’s Requests, but she 

has also made it abundantly clear that she will not.  Despite the numerous requests and 

attempts to obtain discovery, Applicant has repeatedly refused and obstructed Opposer’s 

discovery requests. 

B. Applicant Forfeited its Right to Object 

TBMP §§ 403.03 and 407.01 provide that a party who fails to comply with 

discovery requests and deposition requests during the time allowed therefore, and which 

is unable to show that its failure was the result of excusable neglect, may be found, upon 

motion to compel to have forfeited its right to object to discovery on the merits.  See 

Bison Corp. V. Perfecta Chemie B.V., 4 U.S.P.Q.2d 1718 (TTAB 1987); Luehrmann v. 

Kwik Kopy Corp., 2 U.S.P.Q.2d 1303 (TTAB 1987).  Therefore we respectfully request 

that the Applicant be compelled to respond fully to Opposer’s discovery request without 

any further delay or any objections thereto. 



III. CONCLUSION 

 For the reasons stated above, Opposer respectfully requests that the Board grant 

this Opposer’s amended motion to compel and order Applicant to respond to Opposer’s 

Second Request to Produce Documents without objections within ten days from the 

mailing date of the Board’s ruling on the present motion, allowing Opposer suitable time 

for any follow-up. 

 

 

 

 

Dated: October 21, 2008    Respectfully submitted, 

 

 

       /s/Arthur K. Shaffer    

       Attorney for Opposer, 

       Marc Vianello 



IN THE UNITED STATES PATENT  AND TRADEMARK OFFICE BEFORE 
THE TRADEMARK TRIA L AND APPEAL BOARD 

 
 
Marc Vianello     ) 
      ) 
 Opposer,    ) 
      ) 
 v.     ) Opposition No.:91180471 
      ) 
Sandra Nudelman    ) 
      ) 
 Applicant.    ) 
 
 

OPPOSER’S COMBINED MOTION TO COMPEL  
AND MOTION TO EXTEND DISCOVERY AND TRIAL DATES  

 
Pursuant to Rules 26 and 37 of the Federal Rules of Civil Procedure and Rule 

2.120 of the Trademark Rules of Practice, Opposer Marc Vianello (“Opposer”) 

respectfully moves the Board for an order compelling Applicant Sandra Nudelman. 

(“Applicant”) to make herself available to Opposer’s Depostion Request without 

objections. 

 In addition, Opposer requests an extension of the discovery period for the limited 

purpose of allowing Opposer (and not Applicant) time to consider Applicant’s deposition 

testimony as ordered by the Board, and to pursue follow-up discovery if necessary.  

 Such an order is appropriate because Applicant failed entirely to respond to 

Opposer’s Interrogatories and Document Requests prior to the Discovery cut-off date and 

Applicant failed to make herself available for the scheduled Depostion and has since 

stated that she will not comply with Opposer’s deposition request.  Counsel for Opposer 

has made good faith efforts to resolve the issues with Applicant but, to date, such efforts 

have been unsuccessful.   



I. BACKGROUND 

 On October 31, 2007, Opposer filed a Notice of Opposition against Application 

Serial No. 77/110,266 for Ms. Nudelman’s mark for “background investigation and 

research services” and “legal services.”  Opposer asserts, among other things, that it owns 

the distinctive marks shown in Serial Nos. 77/031,981, 77/212,172, (“the Vianello 

Marks”) for various electronic and print publication needs1.  Opposer also asserts that he 

has extensively used and promoted the Vianello marks in the United States since at least 

as early as September 1, 2007 (Not. of Opp. ¶ 2-5), well prior to the date of Applicant’s 

use of Applicant’s mark which was filed as an Intent to Use and no Statement of Use has 

been entered.  As grounds for the opposition, Opposer alleges priority of use and 

likelihood of confusion under Section 2(d) of the Trademark Act, 15 U.S.C § 1052(d) and 

dilution under Section 43(c) of the Trademark Act 15 U.S.C. § 1125(c).  (Not. of Opp. 

¶¶6-8). 

                                                 
1 THE JUDICIAL VIEW, U.S. Application Serial No. 77/031,981, filed October 30, 2006, in international 
class 041 for “publication of an online legal newspaper,” and THE JUDICIAL VIEW, U.S. Application 
Serial No, 77/212,172, filed June 21, 2007, in international class 038 for “providing e-mail notification 
alerts of recent court decisions to others” and in international class 041 for “providing on-line publications 
in the nature of newspapers, newsletters, magazines, and articles in the field of law, classified advertising, 
display and text advertising, law review, legal case summaries, feature articles, current events, civil rights, 
finance and banking, communications, immigration, education, politics, administrative law, agriculture, 
intellectual property, antitrust, bankruptcy, civil procedure, civil remedies, commercial contracts, computer 
and technology, conflicts at law, constitutional law, criminal justice, corporate and shareholder law, 
employment law, energy and utilities, environmental law, expert witness, family law, health, immigration, 
international law, lost profits, maritime and marine, military, products liability, professional malpractice, 
real and personal property, securities law, federal, state and local taxation, torts and personal injury, 
veterans, wills, trusts and estates, sports, entertainment, art, government, insurance, transportation, business 
valuation, alternative dispute resolution and legal matters; on-line journals, namely, blogs featuring 
information on recent court decisions, current events, civil rights, finance and banking, communications, 
immigration, education, politics, administrative law, agriculture, intellectual property, antitrust, bankruptcy, 
civil procedure, civil remedies, commercial contracts, computer and technology, conflicts at law, 
constitutional law, criminal justice, corporate and shareholder law, employment law, energy and utilities, 
environmental law, expert witness, family law, health, immigration, international law, lost profits, maritime 
and marine, military, products liability, professional malpractice, real and personal property, securities law, 
federal, state and local taxation, torts and personal injury, veterans, wills, trusts and estates, sports, 
entertainment, art, government, insurance, transportation, business valuation, alternative dispute resolution 
and legal matters.” 



 On October 31, 2007, the Board instituted this proceeding and set discovery to 

open on November 20, 2007, and to close on May 18, 2008.  Applicant’s Answer to the 

Notice of Opposition was due December 10, 2007. 

 On December 10, 2007, Applicant filed an answer denying the essential 

allegations in the Notice of Opposition.  On April 14, 2008, Opposer served the 

Applicant with Opposer’s First Request for the Production of Documents and Opposer’s 

First Set of Interrogatories to Applicant.  (Copies of these Requests are attached as 

Exhibit A.)  Responses to Opposer’s discovery requests were due May 14, 2008.  On 

April 19, 2008 Opposer served Applicant with Opposer’s Request for Deposition (copy 

of which is attached as Exhibit B).  This deposition was scheduled to be conducted in 

Brooklyn, NY on May 15, 2008 near Applicant’s address in the city of Applicant’s 

residence as listed with the TTAB.   

 Opposer’s requests were all served on Applicant within the time permitted by 37 

CFR § 2.120(a) and were in compliance with all applicable discovery rules.  The 

deposition was noticed in compliance with  Fed. R. Civ. P. 30(b) and 37 CFR § 2.120(a).  

The deposition was scheduled to be completed at an appropriate venue in accordance 

with 37 CFR § 2.120(b) based on Applicant’s residential address contained in the record. 

On May 7, 2008, after a phone call by Opposer on May 6 confirming receipt of 

said notices, Applicant sent Opposer notice via fax (attached as Exhibit C) indicating that 

Applicant needed to reschedule the deposition because she was unavailable.  In addition, 

she notified Applicant that it would be more convenient if Opposer would send future 

communications to Applicant’s home address, which was different from that listed with 

the TTAB.   



More than ten days after a response was due, On May 27, 2008, Applicant sent 

Opposer’s attorney a letter refusing to provide discovery (attached as Exhibit D).  In the 

letter, Applicant stated that Opposer’s discovery demands were premature and improper 

because “Opposer never attempted, in good faith, to hold required Discovery Plan 

Conference or work out a Discovery schedule with the Applicant…prior to initiating 

Discovery demands….”  In addition, Applicant stated that because leave of court was not 

obtained prior to Opposer’s “unilateral discovery demands” and because Opposer made 

no attempt to schedule or hold a Discovery Plan Conference, Opposer had waived any 

right to further Discovery.   

Opposer then responded via First Class Mail on May 27, 2008 (attached as 

Exhibit E) to Applicant’s May 27, 2008 letter demanding compliance with Opposer’s 

Discovery Requests, referring Applicant to the relevant rules and suggesting she obtain 

counsel.  Specifically, Opposer requested compliance by (1) producing documents 

responsive to Opposer’s request for production, (2) providing written responses to 

Opposer’s interrogatories, and (3) rescheduling her deposition.   

 On June 2, 2008, via facsimile, Applicant provided written responses to 

Opposer’s First Set of Document Requests and Interrogatories.  However, Applicant has 

still refused to comply with Opposer’s Deposition request as stated in her June 2, 2008 

transmittal letter (attached as Exhibit F).   

 

 



II. MOTION TO COMPEL 

A. Opposer Has Made a Good Faith Effort to Work with Applicant 

In accordance with Trademark Rule 2.120(e), Opposer submits that it has made a 

good faith effort to resolve with Applicant the issues presented in the motion.  

Specifically, Opposer has contacted Applicant and requested that she comply with 

Discovery Demands and that she obtain competent counsel, but Applicant has not 

responded timely to Opposer’s Requests and has made it abundantly clear that she will 

not.  As detailed above, Applicant has not responded timely to Opposer’s discovery 

requests, and has informed Opposer that such testimony will not be forthcoming in the 

foreseeable future.   

B. Applicant Forfeited its Right to Object 

The Trademark Trial and Appeal Board Manual of Procedure (“TBMP”) provides 

that a party that fails to comply with discovery requests and deposition requests during 

the time allowed therefor, and which is unable to show that its failure was the result of 

excusable neglect, may be found, upon motion to compel filed by the propounding party, 

to have forfeited its right to object to discovery on the merits.  See TBMP §§ 403.03 and 

407.01, citing Bison Corp. V. Perfecta Chemie B.V., 4 U.S.P.Q.2d 1718 (TTAB 1987); 

Luehrmann v. Kwik Kopy Corp., 2 U.S.P.Q.2d 1303 (TTAB 1987). 



Notice was sent on April 19, 2008 scheduling Applicant’s deposition for May 15, 

2008, prior to the close of discovery.  Applicant failed to appear or make herself available 

pursuant to the notice.  Applicant’s discovery responses were due on or before May 14, 

2008.  Applicant’s belated responses were received on June 2, 2008, more than ten days 

after discovery had closed and more than three weeks after they were due.  As we are 

now more than three weeks beyond the close of discovery and into the testimony period 

without receiving the requested discovery, Opposer is placed at a disadvantage in 

determining what testimony to seek in order to bolster its claims and rebut Applicant’s 

assertions.  Accordingly, Opposer respectfully requests that the Board order Applicant to 

fully respond to Opposer’s Notice of Deposition without objections within the first 

twenty days from the mailing date of the Board’s order on this motion. 

 

III. MOTION TO EXTEND 

 In accordance with Fed. R. Civ. P. 6(b), Opposer hereby moves the Board for a 

thirty (30) days extension of the discovery period for the limited purpose of allowing 

Opposer (and not Applicant) time to review Applicant’s deposition responses as ordered 

by the Board, and to pursue follow-up discovery if necessary.  Opposer also requests an 

extension of its testimony periods. 

 As detailed above, Opposer has been diligent during the discovery period.  

Opposer served discovery prior to the discovery cut-off and after receipt of Applicant’s 

Answer to the Notice of Opposition.  Opposer has also expended considerable expense in 

obtaining local counsel and making counsel available for the Scheduled Deposition. 



 Opposer also made a good faith effort to resolve this matter before filing a motion 

to compel.  Applicant, on the other hand, has not proceeded in good faith, denying all of 

Opposer’s discovery requests and failing to review the rules governing this proceeding. 

 Opposer does not seek an extension of time for purposes of delay.  It is requested 

that the limited thirty (30) day extension run from the date of service of Applicant’s 

discovery responses as ordered by the Board, and that the discovery period be otherwise  

closed.   

 

IV. CONCLUSION 

 For the reasons stated above, Opposer respectfully requests that the Board grant 

Opposer’s motion to compel and order Applicant to respond to Opposer’s Notice of 

Deposition without objections within twenty days from the mailing date of the Board’s 

ruling on the motion.  Opposer also respectfully requests that the Board grant Opposer’s 

motion for an extension of the discovery period for the limited purpose of allowing 

Opposer (and not Applicant) time to review Applicant’s discovery responses as ordered 

by the Board, and to pursue follow-up discovery if necessary.  Opposer requests that the 

extension run from the date of service of Applicant’s discovery responses as ordered by 

the Board, and that the discovery period be otherwise closed.  Opposer requests that its 

testimony period be re-set to follow close of its discovery. 

 
Dated:___________________   Respectfully submitted, 
 
 
       ______________________________ 
 
       Attorney for Opposer, 
       Marc Vianello 



 
 
 
 
 
 
       Mailed:  August 6, 2008 
 

Opposition No. 91180471 
 
Marc Vianello 
 

v. 
 
Sandra L. Nudelman 

 
 

George C. Pologeorgis, Interlocutory Attorney: 

 This case now comes up on opposer’s motion, filed June 

19, 2008, to compel the discovery deposition of applicant, 

Sandra L. Nudelman, as well as to reopen discovery and reset 

trial dates.  Applicant has failed to file a brief in 

response to opposer’s motion.  Accordingly, opposer’s motion 

to compel the discovery deposition of Sandra L. Nudelman, 

reopen discovery and reset trial dates is hereby granted as 

conceded.1  See Trademark Rule 2.127(a). 

In view thereof, applicant is required to make herself 

available and to attend the discovery deposition which must 

                                                 
1 Trademark Rule 2.127(a) reads, in relevant part, as follows:  
“When a party fails to file a brief in response to a motion, the 
Board may treat the motion as conceded.”  Moreover, the Board 
finds that opposer has made a good faith effort to resolve the 
parties' discovery dispute prior to seeking Board intervention, 
as required by Trademark Rule 2.120(e)(1). 
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be re-noticed and completed by opposer within thirty days 

from the mailing date of this order.  Should applicant fail 

to appear or make herself available for the discovery 

deposition ordered herein, then opposer’s remedy will lie in 

a motion for entry of sanctions, in the form of entry of 

judgment sustaining the opposition.  See Trademark Rule 

2.120(g)(1).   

Proceedings are hereby resumed.  Although discovery was 

already closed when proceedings were suspended pending 

disposition of opposer’s motion to compel, the discovery 

period is reset as indicated below for the limited purpose 

of allowing opposer to take follow-up discovery, if 

necessary.  Applicant is precluded from propounding any 

discovery at this juncture. Trial dates are also reset as 

follows: 

  
DISCOVERY TO CLOSE          October 10, 2008 
(limited to opposer’s follow-up discovery 
and to notice and take the discovery  
deposition of Sandra L. Nudelman) 
  
Thirty-day testimony period for party in 
position of plaintiff to close:   January 8, 2009 

  
Thirty-day testimony period for party in 
position of defendant to close:     March 9, 2009 
 
  
Fifteen-day rebuttal testimony period for 
plaintiff to close:           April 23, 2009 
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 In each instance, a copy of the transcript of testimony 

together with copies of documentary exhibits, must be served 

on the adverse party within thirty days after completion of 

the taking of testimony.  Trademark Rule 2.l25. 

 Briefs shall be filed in accordance with Trademark Rule 

2.128(a) and (b).  An oral hearing will be set only upon 

request filed as provided by Trademark Rule 2.l29. 

  

      -o0o- 
 

NEWS FROM THE TTAB: 

The USPTO published a notice of final rulemaking in the 
Federal Register on August 1, 2007, at 72 F.R. 42242.  By 
this notice, various rules governing Trademark Trial and 
Appeal Board inter partes proceedings are amended.  Certain 
amendments have an effective date of August 31, 2007, while 
most have an effective date of November 1, 2007.  For 
further information, the parties are referred to a reprint 
of the final rule and a chart summarizing the affected 
rules, their changes, and effective dates, both viewable on 
the USPTO website via these web addresses:  
http://www.uspto.gov/web/offices/com/sol/notices/72fr42242.pdf    
http://www.uspto.gov/web/offices/com/sol/notices/72fr42242_FinalR
uleChart.pdf 
 
By one rule change effective August 31, 2007, the Board's 
standard protective order is made applicable to all TTAB 
inter partes cases, whether already pending or commenced on 
or after that date.  However, as explained in the final rule 
and chart, this change will not affect any case in which any 
protective order has already been approved or imposed by the 
Board.  Further, as explained in the final rule, parties are 
free to agree to a substitute protective order or to 
supplement or amend the standard order even after August 31, 
2007, subject to Board approval.  The standard protective 
order can be viewed using the following web address: 
http://www.uspto.gov/web/offices/dcom/ttab/tbmp/stndagmnt.htm 
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1                 P R O C E E D I  N G S

2                SANDRA L.  NUDELMAN,  hav i ng been
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11 Pr oceedi ng No.  91180471 bef or e t he Tr ademar k  Tr i al

12 And Appeal  Boar d.   Ms.  Nudel man,  have you ever  been

13 deposed bef or e?

14      A.    No.

15      Q.    Let  me t el l  you r eal  qui ck l y  what  t hi s  i s

16 al l  about  and how i t  wor ks  and why i t ' s  not  r eal l y

17 as  scar y  as  peopl e make i t  out  t o be.   You' ve j us t

18 been swor n i n and I ' m goi ng t o now ask  you a ser i es

19 of  ques t i ons .   You' r e goi ng t o be answer i ng t hem

20 pur suant  t o t he oat h you j us t  t ook .   The swear i ng,

21 t he oat h,  you' ve swor n t o t el l  t he t r ut h.   I  don' t

22 want  you t o answer  t hi ngs  you don' t  know.   I  don' t

23 want  you t o of f er  conj ec t ur e or  guesses .   I f  you

24 don' t  know t he answer  t o somet hi ng,  t hat ' s  what  you
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1 shoul d t el l  me.   I f  t her e ar e any  ques t i ons  I  ask

2 t hat  ar en' t  c l ear ,  whi ch t her e' s  a poss i bi l i t y ,

3 pl ease l et  me know,  I  wi l l  do ever y t hi ng I  can t o

4 c l ar i f y  t hem.   And al so bei ng a New Yor ker ,  I  t end

5 t o speak  t oo f as t  so i f  you don' t  under s t and

6 somet hi ng I  say  because I ' ve spoken t oo f as t ,  pl ease

7 l et  me know and I  wi l l  t r y  t o s l ow down.

8      A.    Uh- hum.

9      Q.    Do you have any  ques t i ons  bef or e we s t ar t

10 about  how t hi s  wor ks  or  any t hi ng?

11      A.    Nope.

12      Q.    Then l et ' s  j us t  j ump i n.   I ' d l i ke t o

13 s t ar t  wi t h j us t  some backgr ound,  some easy  s t uf f .

14 Can you t el l  me about  your  educat i on pos t  hi gh

15 school ?

16      A.    Har var d Col l ege,  Har var d Bus i ness  School .

17      Q.    And Har var d Col l ege,  you got  a degr ee f r om

18 Har var d Col l ege?

19      A.    Yes .

20      Q.    What  degr ee was t hat ?

21      A.    A Bachel or  of  Ar t s .

22      Q.    Bachel or  of  Ar t s  i n what  f i el d?

23      A.    Behav i or al  Economi cs .

24      Q.    What  i s  Behav i or al  Economi cs?
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1      A.    I t ' s  t he s t udy  of  t he i nt er sec t i on of

2 psychol ogy  and economi cs .

3      Q.    Thi ngs  l i ke consumer  behav i or  and t he

4 l i ke?

5      A.    Sor t  of .

6      Q.    Di d you get  a mast er ' s  f r om Har var d

7 Bus i ness  School ?

8      A.    Mast er ' s  i n Bus i ness  Admi ni s t r at i on.

9      Q.    An MBA.   What  year  di d you get  your  MBA?

10      A.    2007.

11      Q.    What  about  your  BA?

12      A.    2003.

13      Q.    2003.   And you gr aduat ed hi gh school  i n

14 ' 99?

15      A.    Yes .

16      Q.    Wer e you f r om t he Bost on ar ea?

17      A.    Long I s l and,  New Yor k .

18      Q.    I  t hi nk  I  saw Di x  Hi l l s  somewher e?

19      A.    Uh- hum.

20      Q.    I  have an ol d col l ege r oommat e f r om Di x

21 Hi l l s .   You gr aduat ed f r om t he hi gh school  i n Di x

22 Hi l l s?

23      A.    Home Ec.  hi gh school .

24      Q.    Wher e ar e you l i v i ng cur r ent l y?
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1      A.    131 Sewal l  Ave. ,  Apar t ment  46,  Br ook l i ne,

2 Mass.

3      Q.    S- E- W - -

4      A.    S- E- W- A- L- L.

5      Q.    Sewal l ?

6      A.    Ave.

7      Q.    Br ook l i ne?

8      A.    Yeah,  Apar t ment  46.

9      Q.    Ar e you cur r ent l y  empl oyed?

10      A.    Yes .

11      Q.    Wher e ar e you empl oyed?

12      A.    McKenz i e & Company.

13      Q.    What  does McKenz i e & Company do?

14      A.    Management  consul t i ng f i r m.

15      Q.    They ' r e a r at her  l ar ge f i r m?

16      A.    Yes .

17      Q.    What ' s  your  pos i t i on t her e?

18      A.    Assoc i at e,  consul t ant .

19      Q.    What  k i nd of  t hi ngs  do you consul t  on?

20      A.    How I  do expl ai n t hat  - -  s t r at egy

21 quest i ons .

22      Q.    Thi ngs  l i ke pr oduct  pos i t i oni ng,  mar ket

23 eval uat i on?

24      A.    Gr owt h s t r at egy  - -
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1      Q.    The ar eas  I  ment i oned ar e t hey  - -

2      A.    Not  as  much.   Gr owt h s t r at egy ,  some back

3 of f i ce oper at i ons .

4      Q.    What  i s  gr owt h s t r at egy?

5      A.    Det er mi ni ng how t o pur sue a new mar ket .

6      Q.    A new mar ket  f or  pr oduc t s  and ser v i ces?

7      A.    Uh- hum.

8      Q.    You have t o answer  ver bal l y .

9      A.    Yes ,  yes .   And I  do t hi s  f or  f i nanc i al

10 ser v i ces  compani es .

11      Q.    What  k i nd of  pr oduc t s  and ser v i ces  do

12 t hese f i nanc i al  ser v i ces  compani es  have t hat  you

13 wor k  wi t h?

14      A.    I  concent r at e most l y  i n t he payment

15 sec t or .   So t hi ngs  l i ke unscour ed and secur ed l oans ,

16 somet i mes depos i t s .

17      Q.    When you' r e hel pi ng one of  your  c l i ent s

18 wi t h t hei r  gr owt h s t r at egy ,  does  t hat  hel p i nc l ude

19 l ook i ng f or  new mar ket  f or  t hei r  pr oduc t s  and

20 ser v i ces?

21      A.    I n t he cases  I ' ve been i nvol ved,  t hey  have

22 gener al l y  i dent i f i ed t he mar ket  t hey  want  t o l ook  at

23 and I  hel p t hem s i ze i t  and assess  i t .   But  i t

24 coul d.
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1      Q.    I n connec t i on wi t h t hat  mar ket  assessment

2 do you expl or e what  demands t her e mi ght  be f or  t he

3 pr oduc t s  and ser v i ces  of  t he c l i ent s?

4      A.    Yes .

5      Q.    The t r ademar k  at  i ssue whi ch we wi l l  - -

6 mar ket  i ssue,  appl i cat i on mar ket  i ssue whi ch we' l l

7 get  i nt o i n a l i t t l e mor e det ai l  a bi t  l at er  i s

8 Judi c i al  Rev i ew;  i s  t hat  cor r ec t ?

9      A.    Yes .

10      Q.    Okay ,  I  have t he r i ght  case t hen.

11                Judi c i al  Rev i ew cover s  - -  i s  goi ng t o

12 be used i n connec t i on wi t h cer t ai n ser v i ces .   I ' m

13 cor r ec t ?

14      A.    Uh- hum.

15      Q.    That  was  a,  " yes" ?

16      A.    Yes .

17      Q.    I t ' s  al l  r i ght ,  depos i t i ons  ar e ver y

18 di f f er ent  f r om nor mal  conver sat i on.   I t  t akes  some

19 t i me.   Ar e you cur r ent l y  devel opi ng a bus i ness  i n

20 connec t i on wi t h t he ser v i ces  t hat  wi l l  be br anded

21 wi t h t he Judi c i al  Rev i ew mar k?

22      A.    Yes .

23      Q.    Let ' s  s t ar t  k i nd of  at  t he begi nni ng t hen.

24 Wel l ,  l et ' s  - -  maybe l et ' s  do t hi s  f i r s t .   Can you
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1 gi ve me a br i ef  expl anat i on as  t o what  t he ser v i ces

2 ar e?

3      A.    Yes ,  I  can.

4      Q.    Okay .

5      A.    * I ' m t r y i ng t o t hi nk  of  t he bes t  way  t o

6 descr i be i t .   I t  i s  a dat abase of  j udi c i al  dec i s i ons

7 t hat  al l ows you t o t r ack  and t r end and f i nd pat t er ns

8 i n j udi c i al  dec i s i on mak i ng.   So i t  r ender s

9 s t at i s t i cal  dat a i n t he f or ms of  gr aphs  and char t s

10 i n an onl i ne,  on demand f or mat  f or  t he user .

11                MR.  SONNABEND:   Can you j us t  r er ead

12 t he answer ?  I  want  t o make sur e t hat  I  got  t he

13 r i ght  buzz  wor ds  t her e.

14                ( * Recor d r ead as  r eques t ed)

15                MR.  SONNABEND:   Thank  you.

16      Q.    When di d you f i r s t  have t he i dea f or  t hi s

17 bus i ness?

18      A.    Some t i me ar ound Oct ober  and November  of

19 2006.

20      Q.    How di d you come t o t hi s  i dea?

21      A.    I  was  at t endi ng a or al  ar gument  on

22 behal f  - -  t hat  my mot her  was  mak i ng i n Appel l at e

23 Cour t  and I  asked her  some ques t i ons  about  her

24 pr epar at i on and r eal i zed t hat  her  pr epar at i on was
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1 i nadequat e and t her e was  a pot ent i al  mar ket  f or

2 somet hi ng.

3      Q.    Your  mot her ' s  an at t or ney?

4      A.    Yes .

5      Q.    Do you r emember  wher e t he or al  ar gument

6 was?

7      A.    Br ook l yn.

8      Q.    I s  i t  f eder al  cour t  or  s t at e cour t ,  do you

9 know?

10      A.    I  don' t  r emember .

11      Q.    Af t er  you had t hi s  genes i s  of  an i dea i n

12 Oct ober  or  November  of  2006,  what  was  your  nex t

13 s t ep,  what  di d you do nex t  i n connec t i on wi t h

14 devel opi ng t hi s  ser v i ce?

15      A.    I  appl i ed t o t he bus i ness  pl an cont es t  at

16 Har var d Bus i ness  School .

17      Q.    Can you expl ai n t o me what  t hi s  bus i ness

18 pl an cont es t  was ,  what  i t  i nvol ved,  what  was  i t

19 about ?

20      A.    So t he bus i ness  pl an cont es t  i s  an

21 academi c  exer c i se wher e ever yone submi t s  a bus i ness

22 pl an and pr esent at i on t o a c l osed gr oup of  j udges

23 who ar e os t ens i bl y  under  conf i dent i al i t y .   And

24 t hey ' r e r at ed by  t hose j udges  and someone wi ns .
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1      Q.    What  do you wi n,  what  does  t he wi nner  wi n?

2      A.    Cash pr i ze.

3      Q.    So i n connec t i on wi t h t he Har var d Bus i ness

4 Pl an Cont es t  you submi t t ed a bus i ness  pl an?

5      A.    Uh- hum.

6      Q.    At  t he t i me you submi t t ed t he bus i ness

7 pl an had you al r eady  come up wi t h t he mar k ,  Judi c i al

8 Rev i ew?

9      A.    At  t hat  t i me I  had,  yes .

10      Q.    Do you r emember  when you came up wi t h t he

11 mar k ,  Judi c i al  Rev i ew?

12      A.    I  bel i eve I  f i r s t  t hought  of  t hem when I

13 was comi ng up wi t h t he bus i ness  i dea,  but  I  di dn' t

14 bot her  t o f i l e because I  wasn' t  sur e whet her  i t  was

15 somet hi ng I  was  goi ng t o pur sue.   So i n t er ms of

16 ac t ual  f i l i ng dat e,  t hat  was  somet i me i n Febr uar y  of

17 2007.

18      Q.    I  want  t o under s t and about  t he bus i ness

19 pl an,  t he ac t ual  document  - -  wel l ,  l et  me ask  t hat

20 ques t i on.   The bus i ness  pl an i s  a document ,  cor r ec t ?

21      A.    Yes .

22      Q.    And you c r eat ed one your sel f  f or  t he

23 cont es t ?

24      A.    Uh- hum.
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1      Q.    That  was  a,  " yes" ?

2      A.    Yes .

3      Q.    I n t he bus i ness  pl an does  i t  t al k  i n par t

4 about  t he mar k ,  Judi c i al  Rev i ew?

5      A.    I t  doesn' t  t al k  about  i t  as  a mar k .   I

6 br ought  up di f f er ent  names f or  t he pr oduc t .

7      Q.    Names of  t he pr oduc t .   I n your

8 under s t andi ng how does  a name of  a pr oduc t  di f f er

9 f r om a mar k  i f  at  al l ?

10      A.    At  t hat  poi nt  I  was  pur el y  doi ng an

11 academi c  exer c i se and I  was  f i l i ng mor e f or  t he

12 pur poses  - -  I  wasn' t  sur e t hat  I  was  t ak i ng t he

13 bus i ness  i dea ser i ous l y .   I  di dn' t  know how i t  woul d

14 be per cei ved and I  was  us i ng t he bus i ness  pl an

15 cont es t  as  a way  t o gauge whet her  t her e was  a mar ket

16 and t her e was  i nt er es t  i n t hi s  i dea.   And so I  f i l ed

17 t he mar k  s i mul t aneous l y  wi t h f i l i ng t he bus i ness

18 pl an,  so t hat  I  coul d be abl e t o say  t hat  I  had

19 f i l ed some sor t  of  i nt el l ec t ual  pr oper t y .

20      Q.    Okay ,  l et  me make sur e I  under s t and t he

21 answer .   I n your  v i ew i s  t he name of  a pr oduc t

22 di f f er ent  f r om a mar k?

23      A.    I ' m guess i ng t hat ' s  a l egal  def i ni t i on

24 t hat  I  don' t  know.
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1      Q.    I s  i t  f ai r  t o cal l  your  of f er i ng under  t he

2 name " Judi c i al  Rev i ew"  a pr oduc t ?

3      A.    You coul d cal l  i t  a t ool  and I  woul d guess

4 a t ool  coul d be cons t r ued as  ei t her  a pr oduc t  or

5 ser v i ce.

6      Q.    So i t  has  aspec t s  of  bot h pr oduc t  and

7 ser v i ce.

8      A.    Uh- hum.

9      Q.    Okay ,  i n t he bus i ness  pl an t hough,  t o get

10 back  t o t he ac t ual  document ,  you do ment i on t he name

11 " Judi c i al  Rev i ew, "  cor r ec t ?

12      A.    I  bel i eve I  di d.

13      Q.    Do you s t i l l  have a copy  of  t he bus i ness

14 pl an?

15      A.    The one I  submi t t ed t o t he bus i ness  pl an

16 cont es t ?

17      Q.    Cor r ec t .

18      A.    I  bel i eve I  do.

19      Q.    As  f ar  as  I  under s t and t hat  was  not

20 pr oduced i n r esponse t o t he document  r eques t s  and I

21 bel i eve i t  f al l s  under  t he r eques t .   So I ' m goi ng t o

22 r eques t  her e on t he r ecor d t hat  we get  a copy  of

23 t hat .

24      A.    Por t i ons  of  t hat  ar e conf i dent i al  and have
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1 t r ade secr et s  and so t hat  woul d have t o be r edac t ed.

2      Q.    Wel l ,  we can t al k  about  t hat .   Cer t ai nl y  I

3 don' t  want  t o t ur n over  any  conf i dent i al  or

4 sens i t i ve i nf or mat i on t o t he ot her  s i de.   Gener al l y

5 speak i ng,  we can ent er  i nt o a conf i dent i al i t y

6 agr eement .   We can t ai l or  i t  so t hat  t hi ngs  ar e

7 pr ot ec t ed when document s  ar e ver y  sens i t i ve,  whi ch

8 as  I  ment i oned you deem t hi s  t o be.   That ' s  f i ne,  we

9 can make t hose por t i ons  or  t he whol e document

10 " At t or neys '  Eyes  Onl y , "  so I ' d be abl e t o see i t  and

11 counsel  i n Mi ssour i  woul d be abl e t o see i t ,  but  t he

12 c l i ent  woul d not  see i t .

13                And t o t he ex t ent  i t  was  ent er ed i nt o

14 t he pr oceedi ngs  i t ' s  done so under  al l  k i nds  of

15 r ul es  t o make sur e t hat  onl y  j udges  see i t  and no

16 one el se bas i cal l y .   We can get  t hat  set  up.   Jus t

17 t o be c l ear  I ' m goi ng t o r eques t  t hat  bus i ness  pl an.

18 I  do r eques t  t hat  bus i ness  pl an.

19                I  t ake i t  f r om your  answer ,  i f  I

20 under s t ood cor r ec t l y ,  t hat  t her e mi ght  have been

21 some bus i ness  pl ans  l at er  - -  t her e was  a bus i ness

22 pl an f or  t he cont es t ,  cor r ec t ?

23      A.    Uh- hum.

24      Q.    And t hen wer e t her e subsequent  r ev i s i ons
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1 of  t he bus i ness  pl an?

2      A.    Yes .

3      Q.    Those al so di scussed t he pr oduc t  and t he

4 mar k ,  Judi c i al  Rev i ew?

5      A.    Those do not  i nc l ude t he name " Judi c i al

6 Rev i ew. "   So I  di d not  use t he name " Judi c i al

7 Rev i ew"  af t er  t he bus i ness  pl an cont es t .

8      Q.    Under s t ood.   So t he subsequent  r ev i s i on

9 t hey  t al k  about  t he pr oduc t  t hat  you i nt end t o br and

10 wi t h t he name " Judi c i al  Rev i ew" ?

11      A.    Yes .

12      Q.    So I ' m goi ng t o r eques t  t hose as  wel l .

13 And,  agai n,  you can get  i n t ouch wi t h ei t her  me or

14 t he counsel  f or  - -  or  Mr .  Shaf f er ,  I  shoul d cal l  hi m

15 by name,  t o wor k  out  a conf i dent i al i t y  agr eement

16 t hat  you' r e comf or t abl e wi t h bef or e t hi s  c l oses .

17 But  we shoul d get  t hat  goi ng as  soon as  poss i bl e.

18 We have some l i mi t s  t i me wi se t hat  t he Boar d has  put

19 i n pl ace.

20      A.    I  woul d assume t hat  t he conf i dent i al i t y

21 agr eement  woul d i nc l ude some sor t  of  noncompet e as

22 wel l ?

23      Q.    Yes ,  we can hi t  al l  t hose t er ms,  but  i t

24 never  get s  i nt o hi s  hands .   But ,  yes ,  bot h Shaf f er
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1 and - -  al l  counsel  i nvol ved wi l l  be et hi cal l y  banned

2 t o ot her wi se not  compet e,  yes ,  absol ut el y .

3                I n connec t i on wi t h t he cont es t ,  di d

4 you do any  k i nd of  mar ket  s t udy?

5      A.    What  do you mean by  " mar ket  s t udy" ?

6      Q.    Wel l ,  l et  me t hr ow t hat  back  at  you.   The

7 t er m " mar ket  s t udy"  i s  gener al l y  a t er m t hat  I  t hi nk

8 a bus i ness  consul t ant  mi ght  come acr oss ,  yes?

9      A.    Ther e ar e mul t i pl e def i ni t i ons  f or  what

10 you woul d mean.

11      Q.    Okay ,  under  any  of  t he def i ni t i ons  t hat

12 you commonl y  use - -  s t r i ke i t ,  l et  me ask  i t  t hi s

13 way.   Di d you do any t hi ng i n connec t i on wi t h t he

14 bus i ness  pl an under  t he cont es t  t hat  you cons i der ed

15 a mar ket  s t udy?

16      A.    I  r esear ched ot her  compet i t or s  who of f er ed

17 s i mi l ar  t ypes  of  pr oduc t s .   I  t r i ed t o under s t and i n

18 gener al  who t he maj or  pl ayer s  wer e i n l egal

19 ser v i ces .   I  t r i ed t o under s t and t he maj or

20 cus t omer s '  needs .

21      Q.    What  compet i t or s  di d you r esear ch dur i ng

22 t hi s  t i me?

23      A.    The maj or  ones .   So Wol t er s  Kl uwer ,  Reed

24 El sev i er ,  Thomson.
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1      Q.    Thomson i s  - -  you have t o wai t .   Thomson

2 i s  West l aw?

3      A.    West l aw.

4      Q.    Reed El sev i er  i s  Lex i s .

5      A.    West l aw i s  Loi s l aw - -  no,  sor r y ,  Wol t er s

6 Kl uwer  i s  - -  yes ,  Wol t er s  Kl uwer  i s  Loi s l aw.

7      Q.    Ri ght .   I ' m not  even f ami l i ar  wi t h

8 Loi s l aw.   I t  mus t  be a s t at e l aw t hi ng.

9      A.    I t ' s  f eder al .

10      Q.    I s  i t ?

11      A.    I t ' s  a s i mi l ar  ser v i ce t o West l aw,  Lex i s .

12      Q.    I ' m ver y  br and l oyal .   I ' m a West l aw guy .

13                You cal l  t hem compet i t or s ,  t hese

14 ar e - -  West l aw' s  a publ i sher ,  Lex i s  i s  a publ i sher ?

15      A.    They  have mul t i pl e pr oduc t s ,  so por t i ons

16 of  t hei r  pl at f or ms coul d be cons t r ued f or  uses

17 s i mi l ar  t o what  my pr oduc t  woul d be used f or .

18      Q.    Whi ch por t i ons  of  t hei r  pl at f or ms woul d

19 t hat  be?

20      A.    Spec i f i cal l y  I  - -  I  don' t  r emember  t he

21 exac t  names but  t he por t i ons  t hat  ar e t ai l or ed f or

22 l i t i gat or s  t o r esear ch j udi c i al  backgr ounds .

23      Q.    So West l aw has  a pr oduc t ,  i f  I  under s t and

24 your  t es t i mony cor r ec t l y ,  West l aw has  a pr oduc t  t hat
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1 al l ows i t s  cus t omer s  t o r esear ch j udi c i al

2 backgr ounds?

3      A.    Wel l ,  i n t heor y  you coul d go and sear ch a

4 j udge' s  name and br i ng up al l  of  t hei r  cases  and

5 r ead t hr ough al l  of  t hei r  cases .

6      Q.    Okay ,  under s t ood.   So t hei r  case l aw

7 dat abase compet es  at  some l evel  wi t h your  pr oduc t ,

8 i f  I  under s t and cor r ec t l y?

9      A.    I t ' s  a ver y  poor  compet i t or ,  but  i t  i s  a

10 compet i ng of f er .

11      Q.    Okay ,  under s t ood,  under s t ood.   And Lex i s ,

12 I  guess ,  i s  t he same t hi ng;  t hey  have a case l aw

13 dat abase as  wel l ,  so t he same appl i es  f or  Lex i s?

14      A.    Yes ,  and a bi ogr aphy  of  t he j udge.

15      Q.    Okay ,  under s t ood.   So l et  me see - -  so by

16 publ i shi ng t hi s  dat abase of  j udges '  bi ogr aphi es ,  t he

17 dat abase of  dec i s i ons ,  et c . ,  West l aw i s  a

18 compet i t or ,  al bei t  a poor  one,  wi t h your  pr oduc t

19 br anded under  t he Judi c i al  Rev i ew name?

20      A.    Yes .

21      Q.    When you di d t hese s t udi es  of  t hese

22 compet i t or s ,  di d you pr oduce any  wr i t t en wor k

23 pr oduc t ?  Wer e t her e mar ket  s t udy  r epor t s  or

24 compet i t or  r epor t s  or  any t hi ng you di d?
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1      A.    I t ' s  al l  par t  of  t he bus i ness  pl an.

2      Q.    I t ' s  al l  i n t he bus i ness  pl an.

3                I s  a mar ket  anal ys i s  di f f er ent  f r om a

4 mar ket  s t udy  or  am I  t ot al l y  mangl i ng t er ms of  ar t

5 her e?

6      A.    I  woul d cons i der  a mar ket  anal ys i s  t o be

7 mor e quant i t at i ve,  so i n t er ms of  s i z i ng demand.

8      Q.    Okay ,  di d you do a mar ket  anal ys i s  i n

9 connec t i on wi t h your  bus i ness  pl an?

10      A.    Yes .

11      Q.    Was t her e a wr i t t en pr oduc t  f or  t hat ?

12      A.    I t ' s  i n t he bus i ness  pl an.

13      Q.    So t her e wer e never  separ at e document s

14 pr epar ed f or  t he mar ket  s t udy  or  t he mar ket

15 anal ys i s?

16      A.    No.

17      Q.    I ' m cor r ec t  t hat  t her e wer e no ot her

18 document s?

19      A.    Ther e wer e no ot her  document s .

20      Q.    I n per f or mi ng your  mar ket  s t udy  and your

21 mar ket  anal ys i s ,  di d you gener at e any  wor k i ng

22 document s ,  not es ,  spr eadsheet s  or  t he l i ke?

23      A.    Pr obabl y ,  but  I  never  r eal l y  kept  i nt er i m

24 wor k  pr oduc t .   Ever y t hi ng - -  I  t r i ed t o keep
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1 ever y t hi ng i n a ver s i on of  t he bus i ness  pl an.

2      Q.    Under s t ood.   Have you kept  mul t i pl e

3 ver s i ons  of  t he bus i ness  pl an?

4      A.    I  used t o but  I  had a har d dr i ve t hat  di ed

5 and so a l ot  of  t hose have been di scar ded.

6      Q.    Okay ,  t o t he ex t ent  t hat  you have mul t i pl e

7 r ev i s i ons  I  r eques t  t he r ev i s i ons  as  wel l .   You used

8 t he t er m bef or e,  i f  I  under s t ood cor r ec t l y ,  t he t er m

9 " l egal  ser v i ces"  t o r ef er  t o t he f i el d i n whi ch

10 West l aw and Lex i s  oper at ed;  am I  cor r ec t ?

11      A.    Yes .

12      Q.    I s  i t  t he l egal  ser v i ces  i ndus t r y ,  what  i s

13 l egal  ser v i ces?

14      A.    So " l egal  ser v i ces"  i s  a br oad i ndus t r y

15 def i ni t i on f or  al l  t hose compani es .

16      Q.    Does  your  pr oduc t  f al l  i n t he l egal

17 ser v i ces  i ndus t r y  r ubr i c  as  wel l ?

18      A.    Yes .

19      Q.    What ' s  t he cur r ent  s t at e of  devel opment  of

20 your  pr oduc t ?

21      A.    We have a pr ot ot ype t hat  i s  oper at i onal

22 and devel opment  i s  cont i nui ng.

23      Q.    And devel opment  i s  cont i nui ng?

24      A.    Devel opment  i s  cont i nui ng.
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1      Q.    You have sof t war e devel oper s  wr i t i ng t he

2 sof t war e f or  you?

3      A.    I  had one who was wor k i ng f or  me but  she' s

4 goi ng back  t o school  soon so. . .

5      Q.    Who i s  t hat ?

6      A.    El l i  Lobach.

7      Q.    Do you have t he spel l i ng of  her  name?

8      A.    E- L- L- I ,  Lobach,  L- O- B- A- C- H.

9      Q.    And she' s  l ocat ed i n t he U. S. ?

10      A.    Yes .

11      Q.    Have you f i l ed any  pat ent  appl i cat i ons  t o

12 cover  t he pr oduc t ?

13      A.    No.

14      Q.    Have you f i l ed any  pr ov i s i onal

15 appl i cat i ons  t o cover  t he pr oduc t ?

16      A.    No.

17      Q.    Have you spoken t o any  at t or neys  about

18 f i l i ng an appl i cat i on?

19      A.    Yes .

20      Q.    When di d you speak  t o an at t or ney  about

21 t hat ?

22      A.    As  par t  of  t he bus i ness  pl an cont es t  t her e

23 was an at t or ney  who came t o campus.   I  don' t  even

24 r ecal l  hi s  name.
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1      Q.    But  you never  ac t ual l y  f i l ed an

2 appl i cat i on?

3      A.    No.

4      Q.    Di d you ever  t el l  anyone you f i l ed an

5 appl i cat i on?

6      A.    No.

7      Q.    You had a Del awar e cor por at i on?

8      A.    I  had one.

9      Q.    And i t ' s  no l onger  - -

10      A.    I  had t o di ssol ve i t  because of  my cur r ent

11 empl oyment  at  McKenz i e.   They  do not  al l ow me t o

12 have a per manent  pos i t i on on a boar d of  di r ec t or s .

13      Q.    Ar e you on t he bus i ness  s i de as  opposed t o

14 t he pr oduc t  devel opment  s i de?  Ar e you s t i l l

15 ac t i vel y  devel opi ng your  bus i ness?

16      A.    I  am sel f  f unded so I  am at t empt i ng t o

17 devel op my bus i ness  at  t hi s  poi nt .

18      Q.    How ac t i ve woul d you say  you ar e r i ght  now

19 i n t hi s  bus i ness?

20      A.    Get t i ng mor e ac t i ve.   So t he mor e I  - -  my

21 sav i ngs  account  gr ows t he mor e ac t i ve I  become.

22      Q.    I  know t hat  f eel i ng.   I  t ake i t  t hen f or  a

23 whi l e t hi ngs  wer e devel opi ng - -  devel opment  of  t he

24 bus i ness  was  s l ow?
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1      A.    I t  goes  on and of f  dependi ng on my

2 f i nances .

3      Q.    Under s t ood.   Di d you at  any  t i me have a

4 boar d i n connec t i on wi t h t he Del awar e cor por at i on?

5      A.    Yes .

6      Q.    Who was on t he boar d?

7      A.    Me.

8      Q.    Smal l  boar d.

9      A.    Yes ,  I  t hi nk  El l i  may  have been on t he

10 boar d.   I  don' t  r emember .

11      Q.    I  i magi ne t her e was  ver y  l i t t l e i nf i ght i ng

12 on t he boar d?

13      A.    Wel l ,  t her e was  but  i t  was  j us t  bet ween

14 mysel f  and I .

15      Q.    Di d you ever  have - -  I  don' t  know i f  t he

16 r i ght  wor d i s  a boar d of  adv i ser s  or  gr oup of

17 adv i ser s?

18      A.    Not  of f i c i al .

19      Q.    Di d you have an unof f i c i al  gr oup of

20 adv i ser s?

21      A.    I  had peopl e I  consul t ed on a one op.

22 bas i s .

23      Q.    Ar e you pr esent l y  seek i ng pr i vat e f undi ng?

24      A.    Today?  No,  i n t he nex t  f ew mont hs ,  yes ,  I
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1 am goi ng t o t r y  agai n.   The mar ket  env i r onment  i s

2 not  ver y  good.

3      Q.    Yes ,  I  agr ee wi t h t hat .   Up unt i l  now have

4 you made any  pushes  t o get  f undi ng f or  t he pr oduc t ?

5      A.    I  di d make a push af t er  t he bus i ness  pl an

6 cont es t ,  yes .

7      Q.    Di d you cont ac t  peopl e i n connec t i on wi t h

8 t hi s  push f or  f undi ng?

9      A.    Yes ,  t her e was  a cont es t  at  a l ocal

10 vent ur e capi t al  f i r m cal l ed Hi ghl and Capi t al

11 Par t ner s .

12      Q.    Hi ghl and Capi t al  Par t ner s?

13      A.    Yes .

14      Q.    And t hey  had a cont es t ?

15      A.    Yes .

16      Q.    They ' r e a VC f i r m and t hey  had a cont es t ?

17      A.    Yes .   And I  i ncubat ed t her e f or  a f ew

18 mont hs .

19      Q.    I  al ways  t hought  t hat  was  a s t r ange

20 phr ase.   When you say  you i nt ubat ed t her e f or  a f ew

21 mont hs ,  can you expl ai n what  you mean by  t hat ?

22      A.    They  gave me of f i ce space,  adv i ce as

23 needed.   Jus t  - -  and t hey  gave me money i n or der  - -

24 not  di r ec t l y  t o t he company but  j us t  t o me t o f und
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1 me i n devel opi ng t he i dea.

2      Q.    Under s t ood.   Di d you have a par t i cul ar

3 ment or  t her e or  ment or s?

4      A.    I  had someone who was ass i gned t o me I  met

5 wi t h t wi ce.

6      Q.    Do you r emember  who t hat  was?

7      A.    Pet er  Bel l .

8      Q.    Pet er  Bel l ?

9      A.    Yeah.

10      Q.    B- E- L- L?

11      A.    Yeah.

12      Q.    I s  Hi ghl and Capi t al  Par t ner s  s t i l l  i n

13 ex i s t ence?

14      A.    I  bel i eve so.

15      Q.    Wher e ar e t hey  l ocat ed?

16      A.    I  shoul d know t hat .   I  don' t  r emember  t he

17 exac t  t own.   I t ' s  near  Wal t ham or  i t  mi ght  be i n

18 Wal t ham.

19      Q.    Up her e,  t hough?

20      A.    Yeah.

21      Q.    So says  t he New Yor ker .

22                You i ncubat ed Hi ghl and Capi t al

23 Par t ner s  af t er  t he Har var d Bus i ness  Pl an cont es t ,

24 yes?
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1      A.    Yes .

2      Q.    Do you know r oughl y  mont h and year  t hat

3 you s t ar t ed i ncubat i ng t her e?

4      A.    Roughl y  i t  woul d have been June ' 07 t o - -

5 t hr ough Augus t  ' 07.

6      Q.    And why di d you l eave?

7      A.    I t  was  a summer  pr ogr am.

8      Q.    Di d you ever  pr epar e any  pr ospec t us  or

9 s i mi l ar  document s  i n connec t i on wi t h t he f undi ng

10 dr i ve?

11      A.    The bus i ness  pl an,  same pl an.   Ever y t hi ng

12 i s  i n one document .   I  t r y  t o keep or gani zed.

13      Q.    Let ' s  di ve i nt o t he pr oduc t  a l i t t l e mor e,

14 t he pr oduc t  - -  t he Judi c i al  Rev i ew pr oduc t .   And l et

15 meet  s t ar t  by  ask i ng a ques t i on,  and make sur e I ' m

16 us i ng t he r i ght  t er mi nol ogy .   I f  I  say  t he " Judi c i al

17 Rev i ew pr oduc t , "  do you under s t and t hat  t o mean t he

18 pr oduc t ,  s l ash,  ser v i ce t hat  you descr i bed ear l i er

19 i n connec t i on wi t h t he - -  l et  me get  t he r i ght

20 wor di ng her e - -  connec t i on wi t h t he t r ack i ng and t he

21 t r endi ng,  t he f i ndi ng of  pat t er ns  i n j udi c i al

22 dec i s i on mak i ng?

23      A.    Yes ,  t hat ' s  f i ne.

24      Q.    So t he Judi c i al  Rev i ew pr oduc t ,  was  t her e
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1 a pr obl em,  was  t her e somet hi ng l ack i ng i n what

2 West l aw,  f or  i ns t ance,  or  Lex i s  pr ov i ded t hat  t he

3 Judi c i al  Rev i ew pr oduc t  does?  Was t her e a shor t f al l

4 t hat  i t  sol ves ,  a pr obl em t hat  i t  sol ves?

5      A.    Yes .

6      Q.    What  i s  t hat ?

7      A.    They  don' t  pr ov i de s t at i s t i cal

8 quant i t at i ve anal yses  of  t hese pat t er ns .   The

9 at t or ney  has  t o f i nd t hem t hemsel ves .

10      Q.    You' r e us i ng some k i nd of  s t at i s t i cal

11 anal ys i s  on dat a pul l ed f r om a r ev i ew of  t he

12 j udi c i al  r ecor d?

13      A.    So i t ' s  dat a c r eat ed by  r ev i ewi ng t he

14 j udi c i al  r ecor d t hat  i s  t hen s t at i s t i cal l y  anal yzed.

15      Q.    Okay ,  so you s t ar t  wi t h t he r ev i ew of  t he

16 j udi c i al  r ecor d,  yes?

17      A.    Yes .

18      Q.    You pul l  out  cer t ai n dat a poi nt s?

19      A.    Uh- hum.

20      Q.    " Yes" ?

21      A.    Yes .

22      Q.    And t hen you per f or m s t at i s t i cal  anal yses

23 on t hese dat a poi nt s?

24      A.    Yes .
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1      Q.    I n or der  t o det er mi ne whet her  t her e ar e

2 t r ends  i n t he j udi c i al  dec i s i on mak i ng on a

3 j udge- by- j udge bas i s?

4      A.    Yes .   Or  j ur i sdi c t i on by  j ur i sdi c t i on

5 bas i s .

6      Q.    I  t ake i t  t hat ,  f r om your  ear l i er

7 t es t i mony,  t hat  an at t or ney  i f  he wer e so i nc l i ned,

8 so mot i vat ed,  coul d r ev i ew t he j udi c i al  r ecor d t hat

9 ex i s t s  i n t he West l aw dat abase;  i s  t hat  cor r ec t ?

10      A.    They  coul d.

11      Q.    And an at t or ney  coul d per f or m a j udi c i al

12 r ev i ew of  t he dat abase t hat  Lex i s  has ;  i s  t hat

13 cor r ec t ?

14      A.    Yes .

15      Q.    And t her e was  a t hi r d company?

16      A.    Wol t er s  Kl uwer .

17      Q.    Wal t er ?

18      A.    Wol t er s  Kl uwer .

19      Q.    So an at t or ney  coul d do a j udi c i al  r ev i ew

20 of  t he dat abase t hat  Wol t er s  Kl uwer  has  i f  t hey  wer e

21 mot i vat ed?

22      A.    I f  t hey  wer e mot i vat ed and had t he t i me

23 and t hei r  c l i ent  had t he money.

24      Q.    Under s t ood.   Do you t hi nk  t her e' s  a l ot  of
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1 demand f or  t he pr oduc t ,  t he Judi c i al  Rev i ew pr oduct ?

2      A.    I  bel i eve t her e i s ,  yes .

3      Q.    Can you descr i be,  can you char ac t er i ze f or

4 us  and f or  t he Boar d what  t hat  demand i s?

5      A.    The demand i s  f or  - -  i n hi gh val ue

6 l i t i gat i on.

7      Q.    Who woul d be t he demander s?

8      A.    Most  l i kel y  cor por at e c l i ent s  and t hen

9 because of  t hat  t hei r  at t or neys .

10      Q.    I t ' s  bas i cal l y  a l i t i gat or s '  t ool ,

11 cor r ec t ?

12      A.    Yes .

13      Q.    Di d your  bus i ness  pl an di scuss  any

14 spec i f i cs  about  r ol l i ng out  t he pr oduc t  and wher e

15 you woul d - -  who you woul d t ar get  f i r s t  or

16 subsec t or s  of  t he mar ket  you woul d t ar get  f i r s t ;

17 t hat  k i nd of  t hi ng?

18      A.    Yes .

19      Q.    What  di d i t  t al k  about  i n t hat  r egar d?

20      A.    We woul d t ar get  l awyer s  at  cor por at i ons

21 f i r s t  t o gener at e demand at  l ar ger  cor por at e f i r ms

22 t hat  do l i t i gat i on second.

23      Q.    So i n house counsel  f i r s t ?

24      A.    Uh- hum.
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1      Q.    And t hen l ar ge l aw - -

2      A.    Lar ge ex t er nal  counsel  as  pul l - t hr ough

3 demand.

4      Q.    Pul l - t hr ough demand?

5      A.    ( Nods  head)

6      Q.    Somet i mes I  t hi nk  t he MBA ver nacul ar  i s  as

7 f or ei gn t o a pat ent  at t or ney  as  pat ent  ver nacul ar

8 must  be t o an MBA s t udent .   " Pul l - t hr ough demand, "

9 okay .   Lar ge ex t er nal  counsel  as  a pul l - t hr ough

10 demand mar ket .

11      A.    Uh- hum.

12      Q.    Do you have a char ac t er i zat i on or

13 quant i zat i on of  what  a l ar ge ex t er nal  f i r m i s  as  t o

14 a l ar ge f i r m;  i s  t her e a cut of f  t hat  you have,  f or

15 i ns t ance?

16      A.    I  went  back  and f or t h on t hi s  a l ot .   I

17 t hi nk  - -  I  don' t  r emember  wher e I  ended up i n t he

18 most  cur r ent  ver s i on of  t he bus i ness  pl an but  my

19 i nt ui t i on now says  somet hi ng ar ound - -  you know,

20 mor e t han 250 at t or neys  i s  a l ar ge f i r m.

21      Q.    And at  any  t i me di d you have a di f f er ent

22 def i ni t i on?

23      A.    I t  may  have gone down as  l ow as  50 but

24 t hat  woul d be i n secondar y  and t er t i ar y  phases  of
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1 r ol l  out .

2      Q.    Di d you ever  anal yze or  di d you ever  come

3 t o a conc l us i on as  t o what  t he t ot al  mar ket  woul d be

4 f or ,  say ,  l aw f i r ms,  50 or  mor e at t or neys?

5      A.    So i n t hat  i nt er - -  so 50 or  mor e t ot al ?

6      Q.    Ri ght .

7      A.    Yes ,  pr obabl y  i n sever al  hundr ed mi l l i on

8 dol l ar s  i f  done appr opr i at el y .

9      Q.    Okay ,  t hat  sounds  l i ke a r easonabl e s i ze

10 mar ket .

11      A.    Yeah.

12      Q.    Di d you do t he same t hi ng f or  i n- house

13 gener al  counsel ?

14      A.    I  assumed t hat  t he i n- house counsel  woul d

15 be r ecei v i ng t hei r  r epor t s  t hr ough t hei r  ex t er nal

16 counsel .   So i t ' s  a s i ngl e - -  s i ngl e payment .

17      Q.    Does  t he Judi c i al  Rev i ew pr oduc t  publ i sh

18 i nf or mat i on t o at t or neys?

19      A.    No.

20      Q.    I t  pr ov i des  i nf or mat i on t o at t or neys?

21      A.    Yes ,  i n an on- demand f ashi on.   So i n t he

22 same way t hat  i n West l aw you t ype i n a wor d t o

23 sear ch and based on t he wor d you sear ch di f f er ent

24 i nf or mat i on comes up;  t hat  i s  how i t  wor ks .
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1      Q.    I s  t he Judi c i al  Rev i ew pr oduc t  - -  s t r i ke

2 t hat ,  l et  me ask  i t  t hi s  way .   Let ' s  back  up.   The

3 company t hat  you had f or med,  was  t hat  Judi c i al

4 I nt el l i gence?

5      A.    Yes .

6      Q.    Sounds  l i ke a naz i  want  t o be,  but  I

7 shoul dn' t  say  t hat  on t he r ecor d.   Al l  r i ght ,

8 Judi c i al  I nt el l i gence was t he bus i ness  or  t he - -  was

9 t he i nt ended bus i ness  of  Judi c i al  I nt el l i gence a

10 consul t i ng bus i ness?

11      A.    No.

12      Q.    How woul d you char ac t er i ze t he i nt ended

13 bus i ness  of  Judi c i al  I nt el l i gence?

14      A.    I t ' s  t he hol di ng company f or  t he pr oduc t

15 t hat  we have pr ev i ous l y  def i ned as  Judi c i al  Rev i ew.

16      Q.    I s  i t  unf ai r  t o char ac t er i ze i t  as

17 j udi c i al  consul t i ng?

18      A.    I t  i s  unf ai r  i n t he sense t hat  we woul d

19 not  be doi ng any  spec i f i c  consul t i ng wor k .   We woul d

20 pr ov i de i nf or mat i on t hat  an at t or ney  coul d i nt er pr et

21 f or  t hemsel ves .

22      Q.    Okay ,  I  see.   I  see.   So i t  di f f er s  f r om,

23 say ,  t r i al  consul t i ng?

24      A.    Yes .
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1      Q.    And I  t ake i t  t hat  you' r e f ami l i ar  wi t h

2 t r i al  consul t i ng at  l eas t  i n a gener al  sense?

3      A.    Yes .

4      Q.    What ' s  your  under s t andi ng,  j us t  so I ' m

5 sur e we' r e on t he same page,  as  t o what  t r i al

6 consul t i ng compr i ses?

7      A.    So my under s t andi ng of  t r i al  consul t i ng i s

8 t hat  t her e' s  r eal l y  t wo f or ms:   You have j ur y

9 consul t ant s  who can come i n and can gi ve

10 psychogr aphi c  pr of i l i ng,  i n ot her  wor ds ,  t o sel ec t

11 spec i f i c  j ur or s  gener al l y ,  I  guess ,  f or  c r i mi nal

12 cases .   And you al so have somet i mes exper t  wi t nesses

13 t hat  ar e pul l ed i n f or  t hese compani es  t hat  ar e

14 cal l ed " t r i al  consul t i ng f i r ms"  and so pr ov i di ng

15 exper t  wi t ness  t es t i mony.

16      Q.    What  i s  - -  you sai d " psychogr aphi c " ?

17      A.    And I  guess  demogr aphi c  pr of i l i ng.

18      Q.    What  i s  psychogr aphi c  pr of i l i ng?

19      A.    So t r y i ng t o - -  us i ng t he demogr aphi cs  and

20 t he i nf or mat i on you have about  t hat  j ur or ,  pot ent i al

21 j ur or ,  t r y i ng t o ascer t ai n how you t hi nk  t hat  per son

22 woul d dec i de and pot ent i al l y  get  t hem t hr own out  i f

23 you don' t  t hi nk  t hat  t hey  woul d be f ai r  f or  your

24 c l i ent .
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1      Q.    Okay .

2      A.    At  l eas t  t hat ' s  my under s t andi ng of  how i t

3 wor ks .

4      Q.    Okay ,  f ai r  enough.   The Judi c i al  Rev i ew

5 pr oduc t  woul d pr ov i de i nf or mat i on t o at t or neys  t o

6 hel p t hem s t ar t  f or mi ng t he psychogr aphi c  pr of i l e of

7 a j udge,  f or  i ns t ance;  i s  t hat  f ai r  t o say?

8      A.    I t ' s  di f f er ent .   Jur y  consul t i ng r el i es

9 pur el y  on a coupl e of  pi eces  of  dat a about  ZI P codes

10 and i ncome and educat i on l evel  and t hen t r i es  t o

11 ascer t ai n what  t hat  per son wi l l  dec i de.   Thi s  i s

12 based pur el y  on t he j udge' s  pr ev i ous  dec i s i on

13 hi s t or y  and cases .

14      Q.    Okay ,  but  you pr ov i de t hat  i nf or mat i on

15 t hat  you j us t  ment i oned t o at t or neys ;  t hat ' s  what

16 t he Judi c i al  Rev i ew pr oduc t  does?

17      A.    Yes .

18      Q.    Okay ,  and i n your  opi ni on i s  t her e a

19 di f f er ence bet ween pr ov i di ng i nf or mat i on and

20 publ i shi ng i nf or mat i on?

21      A.    Yes ,  because publ i shi ng i nf or mat i on i s

22 i nher ent l y  s t at i c .   So,  f or  exampl e,  t he New Yor k

23 Ti mes publ i shes  an ar t i c l e,  i t  goes  on l i ne;  t hat  i s

24 t he ar t i c l e.   Wher eas  pr ov i di ng i nf or mat i on - -  t he
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1 i nf or mat i on i s  di f f er ent  f or  any  user  t hat  t r i es  t o

2 pul l  i t .   I t ' s  compl et el y  cus t omi zed.

3      Q.    So t he di f f er ence i s  a l evel  of

4 cus t omi zat i on of  t he i nf or mat i on gi ven;  am I

5 under s t andi ng cor r ec t l y?

6      A.    So,  f or  exampl e,  woul d you cons i der  Googl e

7 a publ i sher ?

8      Q.    Wel l ,  l et  me ask  you t hat  ques t i on.   Woul d

9 you cons i der  Googl e a publ i sher ?

10      A.    No,  not  unl ess  - -  no.

11      Q.    I f  Googl e c r eat ed cus t om r epor t s  and

12 pr ov i ded t hose t o i t s  cus t omer s ,  woul d you cons i der

13 i t  a publ i sher ?

14      A.    I f  t he r epor t s  ar e s t at i c  and pr ov i ded t o

15 mor e t han one cus t omer ,  yes ,  t hey  woul d be a

16 publ i sher .   So i f  I ' m c r eat i ng an ar t i c l e and

17 handi ng i t  out  t o f i ve peopl e;  t hat ' s  a publ i sher .

18      Q.    You i f  you c r eat e an ar t i c l e and hand i t

19 out  t o one per son,  i n your  opi ni on ar e you not  a

20 publ i sher ?

21      A.    I  suppose you woul d be.

22      Q.    What  makes  a r epor t  s t at i c  ver sus ,  I

23 suppose,  dynami c?  Let  me j us t  ask  t hi s ,  s t r i ke

24 t hat .   What  makes  a r epor t  i n your  opi ni on s t at i c?
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1      A.    That  t her e ar e no dynam - -  t hat  t her e' s  no

2 f l ex i bi l i t y  t o i t ,  t her e' s  no dynami c i sm.   So,  f or

3 exampl e,  we' r e us i ng an onl i ne f or mat  t hat ,  you

4 know,  bas i cal l y  di spl ays  s t at i s t i cal  i nf or mat i on.

5 I t  has  t i c  mar ks  and t he user  can cus t omi ze t he way

6 t hat  char t  l ooks  and t he i nf or mat i on t hat ' s  bei ng

7 pul l ed r i ght  t hen and t her e.   So t he char t  i s  ver y

8 unl i kel y  t o ever  l ook  t he same way t wi ce t o t hat

9 user  or  t o anyone el se unl ess  t hey  do t he exac t  same

10 sear ch pat t er n.

11      Q.    Okay .   I  t ake i t ,  based on your  t es t i mony,

12 you' r e f ai r l y  wel l  f ami l i ar  wi t h West l aw' s  ser v i ces

13 and Lex i s '  ser v i ces ;  i s  t hat  cor r ec t ?

14      A.    Yes .

15      Q.    I n your  opi ni on does  West l aw publ i sh any

16 s t at i c  cont ent ?

17      A.    Wel l ,  t hei r  bound books  ar e cer t ai nl y

18 s t at i c .

19      Q.    Fai r  enough.

20      A.    Thei r  bound copi es  ar e cer t ai nl y  s t at i c .

21      Q.    How about  i n t hei r  onl i ne of f er i ngs?

22      A.    Yes ,  because t he case l aw you' r e pul l i ng

23 i s  al ways  t he same.   So i f  I ' m sear chi ng f or  a

24 spec i f i c  dec i s i on f r om a spec i f i c  dat e,  whet her  I
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1 pul l  i t  t oday  or  you pul l  i t  t oday  or  I  pul l  i t  a

2 week f r om now or  you pul l  i t  a week  f r om now i t ' s

3 goi ng t o l ook  exac t l y  t he same.   I t ' s  not  updat ed

4 cont i nuous l y  and i t ' s  somet hi ng t hat  i s  ver y  l i kel y

5 t o l ook  t he same t o ever yone.

6      Q.    I n your  under s t andi ng of  t he mar ket ,  i s

7 demand dr i ven by  t he s t at i c  ver sus  dynami c

8 di f f er ent i al ?

9      A.    Yes .

10      Q.    Can you expl ai n how?

11      A.    Peopl e want  t o know t hat  t hei r  dec i s i on - -

12 or  t hei r  - -  t he dec i s i on c r i t er i a t hey ' r e us i ng i s

13 compl et el y  up t o dat e.

14      Q.    Runni ng a sear ch on West l aw on a t opi c

15 wi l l  pr ov i de t hat ,  cor r ec t ?

16      A.    I n t heor y ,  yes .   But  t he amount  of  t i me i t

17 woul d t ake t o absor b al l  of  t hat  i nf or mat i on maybe

18 i s  not  f eas i bl e f r om a usabi l i t y  per spec t i ve.

19      Q.    I n t he absence of  your  pr oduc t  bei ng on

20 t he mar ket ,  t he Judi c i al  Rev i ew pr oduc t ,  i f  an

21 at t or ney  has  t he r esour ces ,  I  t ake i t  t hat  he can go

22 t o West l aw and r un a sear ch on t he West l aw dat abase,

23 pul l  t he i nf or mat i on f r om t he West l aw dat abase,  and

24 cr unch t he number s ,  agai n,  i f  he has  t he r esour ces ;
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1 am I  cor r ec t ,  i s  t hat  accur at e?

2      A.    He coul d and woul d be doi ng a gr eat

3 di sser v i ce t o hi s  c l i ent  because i t  woul d t ake

4 t housands  of  hour s .

5      Q.    Fai r  enough.   Fai r  enough.

6                MR.  SONNABEND:   Let ' s  mar k  as  Exhi bi t

7 1 a TEAS Pl us  appl i cat i on f or  Ser i al  #77110266,

8 f i l i ng dat e Febr uar y  18,  2007.

9                ( Document  mar ked as  Exhi bi t  No.  1

10 f or  i dent i f i cat i on. )

11      Q.    I ' m goi ng t o hand you what ' s  been mar ked

12 as  Exhi bi t  No.  1.   Take as  much t i me as  you need

13 j us t  t o f ami l i ar i ze your sel f  j us t  gener al l y  wi t h t he

14 document .   And when you' ve done t hat  t he f i r s t

15 ques t i on I ' m goi ng t o ask  you i s :   Does  t hi s

16 document  l ook  f ami l i ar  t o you,  do you r ecogni ze i t ?

17      A.    Yes .

18      Q.    What  i s  Exhi bi t  No.  1?

19      A.    Thi s  i s  t he t r ademar k  appl i cat i on I

20 submi t t ed f or  t he mar k  Judi c i al  Rev i ew.

21      Q.    Who pr epar ed t he appl i cat i on?

22      A.    I  di d.

23      Q.    Di d anyone hel p you pr epar e t he

24 appl i cat i on?
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1      A.    No.

2      Q.    Do you r emember  when you pr epar ed t he

3 appl i cat i on?

4      A.    Must  have been t he same day  t hat  I  f i l ed

5 i t .   So Febr uar y  18t h.

6      Q.    Ar e you f ami l i ar  wi t h t he phr ase " I . D. "  as

7 i t ' s  used i n connec t i on wi t h a t r ademar k

8 appl i cat i on?

9      A.    No.

10      Q.    Ar e you f ami l i ar  wi t h t he phr ase " Goods

11 and Ser v i ces"  as  i t ' s  used i n connec t i on wi t h a

12 t r ademar k  appl i cat i on?

13      A.    I t  sounds  vaguel y  f ami l i ar .

14      Q.    Do you see about  t wo- t hi r ds  of  t he way

15 down t he f i r s t  page a headi ng,  " Goods  And/ Or

16 Ser v i ces  And Bas i s  I nf or mat i on" ?

17      A.    Yes .

18      Q.    Under  t hat  do you see an ent r y  t hat  says ,

19 " Descr i pt i on" ?

20      A.    Yes .

21      Q.    What  i s  your  under s t andi ng of  what  t hat

22 f i el d i s ,  what  i nf or mat i on do you under s t and t hat  t o

23 be ask i ng f or ?

24      A.    I ' m guess i ng t hat  t hat  was  what  you
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1 ment i oned i s  goods  and ser v i ces .

2      Q.    Do you know subs t ant i vel y  what  i s  bei ng

3 r eques t ed of  you f or  t hat  f i el d?

4      A.    I  bel i eve so,  yes .

5      Q.    What ' s  your  under s t andi ng?

6      A.    A descr i pt i on of  t he goods  and ser v i ces

7 t hat  t he mar k  i s  i nt ended t o pr ov i de.

8      Q.    Di d you f i l l  i n t he i nf or mat i on t hat

9 appear s  nex t  t o,  " Descr i pt i on" ?

10      A.    Yes .

11      Q.    Jus t  f or  t he r ecor d I ' l l  r ead i t :

12 " Backgr ound i nves t i gat i on and r esear ch ser v i ces ;

13 Legal  ser v i ces . "   Di d I  r ead t hat  cor r ec t l y?

14      A.    Yes .

15      Q.    What  i s  backgr ound i nves t i gat i on - -  s t r i ke

16 t hat .   Let  me ask  t hi s .   I ' m not  c l ear  about  t he

17 conj unc t i on " and, "  i s  i t  backgr ound i nves t i gat i on

18 ser v i ces  and r esear ch ser v i ces  or  i s  i t  r esear ch

19 backgr ound and i nves t i gat i on ser v i ces ;  i s  i t  t wo

20 separ at e ser v i ces  or  i s  i t  one ser v i ce t her e?

21      A.    You mi ght  want  t o ask  t he Tr ademar k  Boar d

22 because t hat  was  one of  t he pr ef abr i cat ed i t ems i n

23 t he appl i cat i on.

24      Q.    I t  was .   So t hi s  you t ook  f r om t he I . D.
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1 manual  - -

2      A.    Yes .

3      Q.    - -  f r om t he l i s t  of  appr oved - -

4      A.    Yes .

5      Q.    What  di d you under s t and t hat  t o mean when

6 you pi cked t hat  f r om t he l i s t ?

7      A.    That  i t  was  any  ser v i ce t hat  al l owed you

8 t o bet t er  under s t and someone' s  backgr ound.

9      Q.    Di d you di sc l ose t o t he Tr ademar k  Of f i ce

10 anywher e i n t hi s  appl i cat i on t hat  t he backgr ound

11 t hat  you woul d be sear chi ng was  backgr ound f or  t he

12 j udi c i ar y?

13      A.    ( Wi t ness  per us i ng document . )

14      Q.    Take as  much t i me as  you need t o l ook

15 t hr ough i t .

16      A.    I  don' t  bel i eve t hat  was  r eques t ed i n t he

17 appl i cat i on.

18      Q.    So i f  I  under s t and cor r ec t l y  you di d not

19 di sc l ose t o t he Tr ademar k  Of f i ce i n t hi s  appl i cat i on

20 t hat  you wi l l  be doi ng j udi c i al  backgr ound r ev i ew

21 under  t he mar k ;  i s  t hat  cor r ec t ?

22      A.    I  don' t  know i f  t her e was  - -  I  don' t

23 r emember  i f  t her e' s  any t hi ng el se t hat  I  submi t t ed

24 i n addi t i on t o t hi s  appl i cat i on.
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1      Q.    Si t t i ng her e t oday  do you r ecal l

2 di sc l os i ng t hat  i nf or mat i on t o t he Tr ademar k  Of f i ce?

3      A.    I  don' t  r emember .

4      Q.    Do you t hi nk  t hat  i nf or mat i on i s  r el evant

5 t o t he Tr ademar k  Of f i ce' s  r ev i ew of  your

6 appl i cat i on?

7      A.    I  don' t  know.

8      Q.    Let ' s  l ook  at  t he second of  t he t wo

9 descr i pt i ons .   You have,  " l egal  ser v i ces . "   What  i s

10 your  under s t andi ng of  what  t hat  means as  used i n t he

11 descr i pt i on f i el d?

12      A.    Ser v i ces  pr ov i ded t o l awyer s  or  ser v i ces

13 pr ov i ded by  l awyer s  t o t hei r  c l i ent s .

14      Q.    So i t ' s  not  l egal  ser v i ces  as  i n pr ov i di ng

15 l egal  counsel ?

16      A.    Under  t he br oades t  def i ni t i on you coul d

17 cons t r ue i t  t hat  way  but  i t  al so i ncor por at es  any

18 ser v i ces  t o l awyer s .

19      Q.    So as  you used i t  i n t hi s  appl i cat i on you

20 di dn' t  i nt end i t  t o mean bei ng a l awyer ?

21      A.    No.

22      Q.    Cor r ec t ?

23      A.    You ar e cor r ec t .

24      Q.    Do you see under  " Descr i pt i on"  i t  says ,
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1 " Fi l i ng Bas i s " ?

2      A.    Yes .

3      Q.    Do you have an under s t andi ng of  what  t hat

4 i s?

5      A.    That  i s  t he bas i s  under  whi ch I  f i l ed.

6      Q.    And what  bas i s  di d you f i l e under ?

7      A.    Under  Sec t i on 1( b) .

8      Q.    Whi ch means what  t o you?

9      A.    Accor di ng t o t he page i n t he exhi bi t ,  i t

10 says :   I f  t he appl i cant  i s  f i l i ng under  Sec t i on

11 1( b) ,  i nt ent  t o use,  t he appl i cant  dec l ar es  t hat  i t

12 has  a bona f i de i nt ent i on t o use or  use t hr ough t he

13 appl i cant ' s  r el at ed company or  l i censee t he mar k  i n

14 commer ce or  i n connec t i on wi t h t he i dent i f i ed goods

15 and ser v i ces .

16      Q.    And t hat  was  your  under s t andi ng of  what  i t

17 meant  t o f i l e t hi s  as  a 1( b)  appl i cat i on?

18      A.    Yes .

19      Q.    At  t he t i me you f i l ed t hi s  back  i n

20 Febr uar y  of  ' 07 when di d you i nt end t o s t ar t  us i ng

21 t he mar k?

22      A.    Af t er  gr aduat i on.

23      Q.    Okay ,  l et  me make sur e I ' m c l ear ,  because

24 " af t er  gr aduat i on"  I  suppose coul d mean any  t i me
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1 bet ween now and t he t i me my gr andchi l dr en gr aduat e.

2 Let ' s  nar r ow i t  down.   When you say  " af t er

3 gr aduat i on"  I  t ake i t  you mean shor t l y  af t er

4 gr aduat i on?

5      A.    Once I  began wor k i ng on i t  f ul l  t i me.

6      Q.    Af t er  you gr aduat ed f r om Har var d wi t h your

7 MBA?

8      A.    Uh- hum.

9      Q.    Whi ch was  what  2007,  you sai d,  r i ght ?

10      A.    Uh- hum.

11      Q.    Let  me ask  j us t  t o c l ear  up dat es ,  you

12 gr aduat ed - -  you got  your  MBA f r om Har var d Bus i ness

13 School  i n t he spr i ng of  ' 07?

14      A.    June of  ' 07.

15      Q.    So af t er  you gr aduat ed wi t h your  MBA f r om

16 Har var d Bus i ness  School  i n June of  2007 di d you - -

17 we know you went  t hat  summer  t o t he vent ur e

18 capi t al i s t ,  r i ght ?

19      A.    Uh- hum.

20      Q.    Af t er  you l ef t  t he vent ur e capi t al i s t  i n

21 August  of  ' 07,  di d you cont i nue wor k i ng ac t i vel y  on

22 t he Judi c i al  Rev i ew pr oduc t ?

23      A.    Yes .

24      Q.    I n Augus t  of  ' 07 - -  s t r i ke t hat ,  l et  me
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1 ask  t hi s :   At  what  poi nt  di d you go t o wor k ,  and I

2 apol ogi ze i f  I  asked t hi s  bef or e,  at  what  poi nt  di d

3 you s t ar t  wor k i ng at  McKenz i e?

4      A.    Januar y  of  ' 08.

5      Q.    Fr om August  of  ' 07 t o Januar y  of  ' 08 di d

6 you have any  ot her  empl oyment ?

7      A.    No,  I  was wor k i ng f ul l  t i me on Judi c i al

8 I nt el l i gence and Judi c i al  Rev i ew.

9      Q.    So f r om gr aduat i on or  bef or e your

10 gr aduat i on f r om Har var d Bus i ness  School  t hr ough t he

11 t i me you s t ar t ed at  McKenz i e you wer e ac t i vel y

12 wor k i ng on Judi c i al  Rev i ew?

13      A.    Wel l ,  at  t he t i me we wer e cal l i ng i t

14 " Judi c i al  I nt el l i gence"  but ,  yes .

15      Q.    At  t hat  t i me you wer e wor k i ng on t he

16 Judi c i al  Rev i ew pr oduct ?

17      A.    But  we wer e j us t  cal l i ng t he company

18 " Judi c i al  I nt el l i gence"  and we wer en' t  r ef er r i ng t o

19 t he pr oduct .

20      Q.    Okay,  under s t ood.   I  t ake i t  f r om your

21 t es t i mony t hat  at  some poi nt  you pul l ed back  t he

22 act i ve devel opment  of  t he Judi c i al  Rev i ew pr oduct ;

23 i s  t hat  cor r ec t ?

24      A.    Yes .
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1      Q.    Di d you ever  compl et el y  cease your

2 ac t i v i t i es ,  your  devel opment  ac t i v i t i es  of  Judi c i al

3 Rev i ew?

4      A.    No.

5      Q.    What  was t he nadi r ,  t he l ow poi nt ,  i n

6 t er ms of  amount  of  ac t i v i t y  i n connect i on wi t h t he

7 Judi c i al  Rev i ew pr oduct ?

8      A.    Do you mean t he t i me or  a descr i pt i on?

9      Q.    You t el l  me.   Was t her e a poi nt ,  l ook i ng

10 back  now,  t hat  you woul d say  f or  X amount  of  t i me I

11 was doi ng al most  not hi ng on t hi s  or  ver y  l i t t l e

12 or  - -

13      A.    I t ' s  k i nd of  a cons i s t ent  buzz  s i nce

14 Januar y .

15      Q.    Si nce Januar y  of  ' 08?

16      A.    Ri ght .

17      Q.    You' ve been wor k i ng on i t  cons i s t ent l y

18 al t hough l evel s  of  how much you wer e wor k i ng on i t

19 changed?

20      A.    I t ' s  not  f ul l  t i me anymor e.   Can' t  be.

21      Q.    Under s t ood,  we have t o eat .

22      A.    Yeah.

23      Q.    Do you s t i l l  i nt end t o br i ng t hi s  t o

24 mar ket ?
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1      A.    Yes .

2      Q.    Do you s t i l l  i nt end t o use t he Judi c i al

3 Rev i ew mar k?

4      A.    Yes ,  as  l ong as  t hi s  goes  away.

5      Q.    Let  me ask  you t hi s  ques t i on.   I n your

6 under s t andi ng does  a f eder al  t r ademar k  r egi s t r at i on

7 gi ve you t he r i ght  t o use t he mar k  and r egi s t er  i t ?

8      A.    That  sounds  l i ke a l egal  ques t i on so I

9 don' t  know.

10      Q.    You have no under s t andi ng?

11      A.    My under s t andi ng i s  you pr obabl y  coul d use

12 any  wor d you want  and any  mar k  you want  as  l ong as

13 you don' t  get  sued.

14      Q.    The r eason I  ask  i s  i f  you s t i l l  i nt end t o

15 use t he Judi c i al  Rev i ew mar k  dependi ng on t he

16 out come of  t hi s  pr oceedi ng?

17      A.    Yes .

18      Q.    I n your  under s t andi ng i f  t hi s  pr oceedi ng

19 ends  f avor abl y  t o you,  do you under s t and t hat  t hat

20 gi ves  you t he r i ght  t o use t he mar k?

21      A.    I  assume so.

22      Q.    Let  me ask  you some ques t i ons  about  t he

23 mar k  i t sel f .   How di d you come up wi t h t he name

24 " Judi c i al  Rev i ew" ?
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1      A.    * I  env i s i oned t he use of  my pr oduc t  be

2 somet hi ng t hat  coul d be used t o be a check  and

3 bal ance agai ns t  t he j udi c i ar y  and j udi c i al  r ev i ew;

4 t hat  i s  t he def i ni t i on of  i t .

5                MR.  SONNABEND:   Can I  have t hat

6 answer  back  agai n,  pl ease?

7                ( * Recor d r ead as  r eques t ed)

8      Q.    So Judi c i al  Rev i ew i s  t he def i ni t i on of

9 t he pr ocess  of  - -

10      A.    Judi c i al  Rev i ew i s  t he abi l i t y  of  t he

11 j udi c i ar y  t o have checks  and bal ances  on t he ot her

12 br anches  of  t he gover nment .   So i nher ent l y  i t  br i ngs

13 about  t he sens i t i ve checks  and bal ances  i n t he

14 sys t em.

15      Q.    The def i ni t i on of  j udi c i al  r ev i ew i n

16 connec t i on wi t h your  pr oduc t ,  t hat ' s  a sor t  of

17 j udi c i al  r ev i ew of  t he j udi c i ar y?

18      A.    I  di dn' t  under s t and t hat .

19      Q.    I ' m not  sur e I  di d ei t her .   So l et ' s

20 s t r i ke t hat .

21                I ' m t r y i ng t o under s t and - -  you chose

22 t he name " Judi c i al  Rev i ew"  because t he def i ni t i on of

23 " j udi c i al  r ev i ew"  i s  a sor t  of  checks  and bal ances

24 t hat  t he j udi c i al  br anch asser t s  over  t he ot her
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1 br anches ;  i s  t hat  cor r ec t ?

2      A.    Uh- hum.

3      Q.    How does  t hat  r el at e t o your  pr oduc t  I

4 guess  i s  t he s i mpl er  ques t i on?

5      A.    I  v i ew my pr oduc t  as  al so c r eat i ng a check

6 and bal ance on t he j udi c i ar y .

7      Q.    So i t ' s  sor t  of  a j udi c i al  r ev i ew,  i n

8 quot es ,  of  t he j udi c i ar y?

9      A.    I  guess  you coul d say  t hat .

10      Q.    Your  pr oduc t ,  t he Judi c i al  Rev i ew pr oduc t ,

11 r ev i ews j udi c i al  r ecor ds ;  you t es t i f i ed t o t hat

12 ear l i er ,  i s  t hat  cor r ec t ?

13      A.    Yes .

14      Q.    Let ' s  t ake each of  t he t wo wor ds

15 separ at el y .   St ar t i ng wi t h t he wor d " j udi c i al , "  does

16 t hat  descr i be an aspec t  of  your  pr oduc t ?

17      A.    I t  - -  hav i ng t o do wi t h t he j udi c i ar y .

18      Q.    I  j us t  want  t o be c l ear ,  so t he answer  i s ,

19 " yes" ?

20      A.    Yes .

21      Q.    Okay .   How about  t he wor d " r ev i ew, "  your

22 pr ocess  i nc l udes  or  your  pr oduc t  under  t he hood,  so

23 t o speak ,  r ev i ews t he j udi c i al  r ecor d;  t hat ' s

24 cor r ec t ,  yes?
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1      A.    I t  aggr egat es  a j udi c i al  r ecor d and

2 cr eat es  a s t at i s t i cal  anal ys i s .

3      Q.    And t hat ' s  done t hr ough a r ev i ew of  t he

4 r ecor d as  you t es t i f i ed t o ear l i er ,  cor r ec t ?

5      A.    I t ' s  done by  a machi ne,  so I  don' t  know i f

6 you' d cal l  i t  - -  yes ,  sur e.

7      Q.    I s  i t  f ai r  t o say  t hen t hat  t he Judi c i al

8 Rev i ew pr oduc t  i s  a pr oduc t  t hat  under t akes  a r ev i ew

9 of  sor t s?

10      A.    I t  depends  how you def i ne " r ev i ew. "

11      Q.    Okay .

12      A.    I  don' t  t hi nk  so because,  you know,  a

13 r ev i ew of  a show t r i es  t o pass  j udgment  on a show.

14      Q.    I  see.

15      A.    * We' r e not  pass i ng j udgment  on a j udge.

16 I ' m not  t ak i ng a per spec t i ve on a par t i cul ar  j udge.

17 I ' m j us t  aggr egat i ng i nf or mat i on and publ i sh - -  I

18 guess  I ' m publ i shi ng t he i nf or mat i on s t at i s t i cal l y .

19      Q.    Under s t ood,  okay .

20                MR.  SONNABEND:   Can I  ask  you t o r ead

21 back  t he l as t  answer ?  I  was  t al k i ng over  her  and I

22 want  t o make sur e I  got  i t .

23                ( * Recor d r ead as  r eques t ed)

24      Q.    I  under s t and t he i ssue you had wi t h t he
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1 wor d " r ev i ew, "  cer t ai nl y  I  di dn' t  mean i t  as  a

2 cr i t i que i n t hat  sense as  i n r ev i ew of  a Br oadway

3 pl ay .   I  j ot t ed down a def i ni t i on f or  " r ev i ew"  - -

4 why I  di d t hat ,  I ' m not  sur e,  but  I  di d - -  f r om t he

5 Amer i can Her i t age Di c t i onar y :   To l ook  at  or  t o

6 wat ch,  ver b.   Exami nat i on or  an i nspec t i on as  a

7 noun.   Woul d you agr ee t hat  t hose ar e f ai r l y  common

8 def i ni t i ons  f or  " r ev i ew" ?

9      A.    I ' l l  have t o r el y  on t he f ac t  t hat  t hat ' s

10 t he def i ni t i on,  yes .

11      Q.    Yes ,  and I ' m not  ask i ng you t o conf i r m

12 t hat ' s  what  t he Amer i can Her i t age Di c t i onar y  says ,

13 but  woul d you agr ee j us t  i n your  under s t andi ng of

14 Engl i sh t hat  i f  I  sai d t hat  a " v i ew"  i s  an

15 exami nat i on and i nspec t i on,  t hat  t hat ' s  at  l eas t  one

16 def i ni t i on f or  wor d " v i ew"  as  a noun?

17      A.    " Rev i ew"  you mean.

18      Q.    No - -  r i ght ,  so l et ' s  s t r i ke t hat .   Let ' s

19 back  up.   " Rev i ew, "  a r eexami nat i on or

20 r econs i der at i on.   Woul d you agr ee t hat  t hat ' s  a f ai r

21 def i ni t i on at  l eas t  of  one cont ex t  of  t he wor d

22 " r ev i ew" ?

23      A.    Yes .

24      Q.    And as  f ar  as  a ver b i t ' s  f ai r  t o say  t hat
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1 " r ev i ew"  i s  t o l ook  over  or  s t udy  or  exami ne agai n?

2      A.    Yes .

3      Q.    Under  t hat  def i ni t i on t hat  we j us t  t al ked

4 about ,  I  don' t  know i f  I  t ot al l y  c l ouded t hi ngs  up,

5 under  t hose common def i ni t i ons  woul d you say  t hat

6 t he Judi c i al  Rev i ew pr oduct  under t akes  a r ev i ew of

7 t he j udi c i al  r ecor d?

8      A.    So you have t o di f f er ent i at e bet ween t he

9 engi ne of  what  i s  done pr i or  t o gi v i ng t he pr oduct

10 t o t he cus t omer .   So i n t he backgr ound we ar e

11 r ev i ewi ng t he j udi c i al  r ecor d,  but  t he pr oduct

12 i t sel f  - -  what  i s  gi ven t o cus t omer s  i s  not  a

13 r ev i ew.

14      Q.    I t ' s  a r epor t  based on a s t at i s t i cal

15 anal ys i s  t hat ' s  based on dat a pul l ed f r om t he

16 r ev i ew?

17      A.    Was one of  t he wor ds  t her e you used

18 somet hi ng l i ke exami nat i on.

19      Q.    Yes .

20      A.    Ac t ual l y ,  can you j us t  r ead i t  agai n?

21      Q.    Sur e,  and you and I  maybe can agr ee on a

22 def i ni t i on t hat  we agr ee,  l eav i ng t he Amer i can

23 Her i t age as i de.

24      A.    Yeah.
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1      Q.    Rev i ew:   To l ook  over ,  s t udy  or  exami ne

2 agai n.

3      A.    Yeah,  see,  my i ssue wi t h t he def i ni t i on as

4 t o descr i be our  pr ocess  i s  t hat  i n r eal i t y  t he dat a

5 bei ng pul l ed i t ' s  aut omat ed.   So you have t hese

6 dec i s i ons  and r ecor ds  and i t ' s  not  as  t hough a

7 per son i s  goi ng i n and l ook i ng at  any t hi ng or

8 exami ni ng any t hi ng.   Ther e' s  spec i f i c  f i el ds  t hat

9 ar e pul l ed i nt o a dat abase whi ch i s  t hen

10 s t at i s t i cal l y  anal yzed.

11      Q.    So l et ' s  s t ar t  wi t h a def i ni t i on.   I f  I

12 handed you,  and I  may have done t hi s  al r eady  wi t h

13 Exhi bi t  1,  i f  I  handed you a document  and sai d t ake

14 a moment  and r ev i ew t hi s ,  what  woul d you under s t and

15 me t o be i ns t r uc t i ng you t o do?

16      A.    To r ead t hr ough i t  and compr ehend i t .

17      Q.    And i s  i t  saf e t o say ,  i s  i t  f ai r  t o say

18 t hat  i n some sense your  comput er  al gor i t hm,  your

19 comput er  pr ogr am does  t hat  wi t h t he j udi c i al  r ecor d?

20      A.    I  don' t  know.

21      Q.    Does  " j udi c i al  r ev i ew, "  t he phr ase,  does

22 i t  descr i be,  do you t hi nk ,  t he Judi c i al  Rev i ew

23 pr oduc t ?

24      A.    I  t hi nk  i t  has  i nt er es t i ng connot at i ons
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1 t hat  makes  i t  good f or  mar ket i ng t he pr oduc t .   I

2 don' t  t hi nk  i t ' s  a def i ni t e descr i pt i on of  i t .   I t

3 woul d be a bet t er  descr i pt i on of  a newspaper

4 publ i cat i on,  l i ke t he Nat i onal  Rev i ew.

5      Q.    Do you t hi nk  t hat  your  cus t omer s  wi l l

6 under s t and t hat  t he r esul t s  t hey  get ,  wor k  pr oduc t

7 t hat  t hey  get  f r om t he Judi c i al  Rev i ew pr oduc t  i s

8 t he r esul t  of  a r ev i ew of  t he j udi c i al  r ecor d or

9 r esul t s  f r om a r ev i ew of  t he j udi c i al  r ecor d?

10      A.    I  don' t  know;  t hat ' s  f or  t hem t o f i gur e

11 out  f or  t hemsel ves .

12      Q.    Wel l ,  when you mar ket  i t  t o t hem - -  i n

13 your  pl ans  t o mar ket  i t  t o t hem wi l l  you expl ai n t o

14 t hem t hat  you have an al gor i t hm t hat  goes  t hr ough

15 and r ev i ews t he j udi c i al  r ecor d?

16      A.    I  t hi nk  I  j us t  have a pr obl em wi t h t he

17 wor d " r ev i ew"  because i t ' s  t he al gor i t hm pul l s  down

18 dat a i nt o a dat abase,  t hen r uns  s t at i s t i cal  anal yses

19 on i t .   I t ' s  not  a r ev i ew,  i t ' s  a s t at i s t i cal

20 anal ys i s .

21      Q.    Do you t hi nk  i t ' s  i mpor t ant  f or  cus t omer s

22 t o know,  your  pot ent i al  cus t omer s ,  t o know t hat  your

23 pr oduc t  bases  t he wor k  pr oduc t  on subs t ance of  t he

24 j udi c i al  r ecor d?
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1      A.    Of  cour se.

2      Q.    You t es t i f i ed ear l i er  t hat  t he - -  an

3 at t or ney  i f  he had t he r esour ces  and want ed t o wast e

4 hi s  c l i ent ' s  money coul d do t he same t hi ng t hr ough

5 t he West l aw dat abase t hr ough br ut e f or ce;  am I

6 char ac t er i z i ng your  t es t i mony f ai r l y?

7      A.    I n some cases  he coul d do i t .   I n some

8 cases  i t  woul d be humanl y  i mposs i bl e.

9      Q.    And i n t he cases  t hat  he coul d do i t ,  even

10 t hough i t ' s  a monument al  t ask ,  he woul d be r equi r ed

11 t o r ev i ew t he j udi c i al  r ecor ds  t hat  he pul l s  down;

12 i s  t hat  cor r ec t ?

13      A.    He coul d or  i f  he was  smar t  enough he

14 coul d al so f i gur e out  a way  t o downl oad t he dat a t he

15 way we do and par se i t .

16      Q.    But  he coul d do t he same t hi ng by

17 r ev i ewi ng t he j udi c i al  r ecor d;  i s  t hat  cor r ec t ?

18      A.    ( Pause)

19      Q.    Thr ough br ut e f or ce,  per haps?

20      A.    By  r eadi ng t hr ough al l  of  t he document s ,

21 cr eat i ng quant i t at i ve codi ng of  t hose document s ,

22 i nput t i ng t hose codes  i nt o a dat abase and t hen

23 r unni ng an anal ys i s  he coul d do i t .

24      Q.    We' ve been goi ng f or  a l i t t l e over  an
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1 hour .   I  don' t  know i f  you want  t o t ake a br eak?

2      A.    No,  I ' m f i ne.

3      Q.    Ar e you f ami l i ar  wi t h t he t er m " t r ade

4 channel "  or  " channel  of  t r ade" ?

5      A.    Not  t he pr ec i se def i ni t i on.

6      Q.    Have you hear d t he phr ase bef or e,  ei t her

7 of  t hose t wo phr ases?

8      A.    Poss i bl y  but  I  don' t  have a c l ear  sense of

9 t he def i ni t i on.

10      Q.    How about  " f i el d of  a pr oduc t " ;  does  t hat

11 mean any t hi ng t o you?

12      A.    Not  beyond a l ayper son def i ni t i on.

13      Q.    I n t he bus i ness  consul t i ng wor l d,  i n t he

14 ver nacul ar  you' r e f ami l i ar  wi t h,  comf or t abl e wi t h

15 pr of ess i onal l y ,  i s  t her e a t er m t hat  i s  used t o

16 descr i be t he boundar i es  of  a mar ket  f or  a pr oduc t ?

17      A.    " Scope, "  t he scope of  a pr oduc t .

18      Q.    I n t hat  cont ex t  does  t he scope of  a

19 pr oduc t  i nc l ude how t he pr oduc t  makes  i t s  way  t o

20 mar ket ?

21      A.    No,  t hat ' s  somet hi ng di f f er ent .

22      Q.    Does  scope of  t he pr oduc t  cover  how t he

23 consumer  obt ai ns  t he pr oduc t ?

24      A.    No.
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1      Q.    I s  t her e a t er m f or  t hat ?

2      A.    I  guess  i t  woul d be channel ,  " channel  t o

3 mar ket . "

4      Q.    Okay ,  " channel  t o mar ket . "   So t hat  we' r e

5 c l ear  or  t hat  t he r ecor d' s  c l ear ,  how woul d you

6 def i ne " channel  t o mar ket " ?

7      A.    Ar e you ask i ng how woul d I  mar ket  t hi s?

8      Q.    No,  I  want  t o make sur e t hat  when we say

9 " channel  t o mar ket , "  because I  have some ques t i ons

10 about  t hat ,  but  I  want  t o make sur e t hat  we' r e

11 t al k i ng about  t he same t hi ng.

12      A.    Okay .

13      Q.    So as  you' r e us i ng i t  can you k i nd of  gi ve

14 me a def i ni t i on back  as  t o what  a " channel  t o

15 mar ket "  i s?

16      A.    I t  i s  t he mechani sm by  whi ch you' r e

17 sel l i ng t he pr oduc t  t o t he cus t omer .

18      Q.    So one channel  t o mar ket  mi ght  be t hr ough

19 bi g box  r et ai l er s ,  anot her  channel  t o mar ket  mi ght

20 be di r ec t  sal es  v i a t he i nt er net ?

21      A.    Yeah.

22      Q.    Anot her  channel  t o mar ket  mi ght  be door  t o

23 door ?

24      A.    Yes .
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1      Q.    So when we t al k  about  t hat ,  t hose ar e al l

2 di f f er ent  channel s  t o mar ket ?

3      A.    Yes .

4      Q.    What  i s  t he channel  t o mar ket  t hat  you see

5 f or  your  Judi c i al  Rev i ew pr oduc t ;  what  do you

6 ant i c i pat e t he channel  t o mar ket  t o be?

7      A.    Di r ec t  sal es ,  door  t o door .

8      Q.    So speak i ng k i nd of  col l oqui al l y  knock i ng

9 on a l aw f i r m' s  door  and say i ng:   I ' ve got  t hi s

10 gr eat  t ool ,  check  i t  out ?

11      A.    Yes .

12      Q.    I s  t hat  t he same channel  t o mar ket ,  do you

13 bel i eve,  as  t he channel  t o mar ket  f or  West l aw' s

14 ser v i ces?

15      A.    That  i s  a di f f i cul t  ques t i on because

16 West l aw' s  penet r at i on i n t he mar ket  i s  al r eady

17 somet hi ng l i ke 85 t o 90 per cent ,  so t hey  don' t  r el y

18 on di r ec t  sal es .   They  have r el at i onshi p manager s

19 who manage r el at i onshi ps  as  opposed t o engage i n

20 ac t i ve sal es  at  t hi s  poi nt .

21      Q.    Do you bel i eve t hat  West l aw i s  s t i l l

22 devel opi ng new account s?

23      A.    Not  many.

24      Q.    Okay ,  do you have any  under s t andi ng based
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1 on your  mar ket  r esear ch or  any  ot her  bas i s  as  t o how

2 West l aw,  f or  i ns t ance,  devel ops  new account s?

3      A.    They  woul d most  l i kel y  r el y  on a di r ec t

4 sal es  model ,  door  t o door .

5      Q.    Knock i ng on a door ,  pi ck i ng up t he

6 t el ephone,  sendi ng an emai l ;  t hat  k i nd of  t hi ng?

7      A.    I  assume t hat ' s  how t hey  do i t .

8      Q.    The same woul d hol d t r ue,  I  i magi ne,  bot h

9 t he West l aw' s  onl i ne of f er i ngs  as  wel l  as  t o t hei r

10 har d copy ,  ol d f ashi oned book  pr oduc t s ;  am I

11 cor r ec t ?

12      A.    I  don' t  know.

13      Q.    Do you see,  s i t t i ng her e t oday ,  do you

14 have any  r eason t o bel i eve t hat  t he channel s  of

15 t r ade f or  t hei r  on l i ne woul d be di f f er ent  f r om

16 t hei r  books?

17      A.    No.

18      Q.    I n your  bus i ness  pl an di d you assess  t he

19 channel  t o mar ket  f or  your  pr oduc t ?

20      A.    Yes .

21      Q.    And t he channel  t o mar ket  t hat  you

22 i dent i f i ed as  bei ng t he bes t  oppor t uni t y  was  a

23 di r ec t  sal es  channel  t o mar ket ,  cor r ec t ?

24      A.    Yes .
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1      Q.    Does  t hat  mean cont ac t i ng l awyer s

2 di r ec t l y?

3      A.    I t ' s  a bi t  mor e nuanced t han t hat .

4      Q.    Okay .

5      A.    I n a l ar ge l aw f i r m you woul dn' t  cont ac t

6 an i ndi v i dual  l awyer ,  you' r e mor e l i kel y  t o cont ac t

7 t he l aw l i br ar i an.

8      Q.    The l aw l i br ar i an.   That ' s  i nt er es t i ng.

9 Wel l ,  l et  me expl or e t hat ;  why  t he l aw l i br ar i an?

10      A.    Because t hey  cont r ol  t he cont r ac t s  f or  t he

11 t ool s .

12      Q.    Have you ever  been i n a l aw l i br ar y  of  a

13 l ar ge l aw f i r m,  say  a 50 at t or ney  or  mor e l aw f i r m?

14      A.    Di r ec t l y  i n t he l i br ar y?  No.

15      Q.    Do you have any  under s t andi ng of  what  a

16 l aw l i br ar y  compr i ses  i n a l ar ger  l aw f i r m?

17      A.    Phys i cal l y?

18      Q.    Yes .

19      A.    Ther e' s  - -  i t ' s  ver y  unl i kel y  t o have a

20 phys i cal  l ocat i on at  t hi s  poi nt .

21      Q.    You t es t i f i ed j us t  a moment  ago t hat  l aw

22 l i br ar i ans ,  I ' m goi ng t o par aphr ase,  t hey  hol d t he

23 keys  or  - -  t he " pur se s t r i ngs"  maybe i s  a bet t er

24 expr ess i on - -  l aw l i br ar i ans  hol d t he pur se s t r i ngs
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1 f or  new r esear ch t ool s  f or  l aw f i r ms;  i s  t hat

2 cor r ec t ?

3      A.    They ' r e t he f i r s t  ones  t o l ook  at  t hem.

4      Q.    Do you have an under s t andi ng as  t o whet her

5 t he l aw l i br ar i ans  al so make dec i s i ons  or  ar e

6 i nvol ved - -  s t r i ke t hat ,  l et  me make sur e t he

7 ques t i on' s  c l ear .   Do you have an under s t andi ng as

8 t o whet her  l aw l i br ar i ans  ar e al so i nvol ved i n

9 dec i s i on mak i ng r egar di ng har d copy  publ i cat i ons

10 t hat  a l aw f i r m subscr i bes  t o?

11      A.    I t  depends  on t he f i r m.

12      Q.    How di d you come t o det er mi ne t hat  l aw

13 l i br ar i ans  wer e a good poi nt  of  cont ac t  as  f ar  as

14 channel  t o mar ket ?

15      A.    I n speak i ng t o f r i ends  who wer e at t or neys .

16 Law l i br ar i ans  ar e t he onl y  ones  who know al l  t he

17 di f f er ent  t ypes  of  t ool s  t hat  ar e out  t her e.

18 They ' r e supposed t o be t he exper t s .

19      Q.    I n your  di scuss i ons  about  t he r ol e of  t he

20 l aw l i br ar i ans  i n l aw f i r ms,  di d anyone ever  t al k  t o

21 you about  paper  per i odi cal s ,  paper  publ i cat i ons  t hat

22 l aw l i br ar i ans  manage?

23      A.    No.

24      Q.    I f  l aw l i br ar i ans  do,  i n f ac t ,  al so manage
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1 paper  per i odi cal  subscr i pt i ons  f or  t he l aw f i r ms,

2 woul d t hat  mean t hat  t he channel  of  t r ade i s  t he

3 same f or  t he per i odi cal  as  i t  i s  f or  t he Judi c i al

4 Rev i ew pr oduc t ?

5      A.    I t  depends  on whet her  t he l i br ar i an sees

6 t he t wo i t ems as  bei ng - -  what ' s  t he r i ght  wor d - -

7 i t  depends  on whet her  t he l aw l i br ar i an sees  t wo

8 di f f er ent  i t ems as  bei ng abl e t o r epl ace one

9 anot her .

10      Q.    Okay .   I f  you wer e t o add t o t he of f er i ngs

11 of  Judi c i al  I nt el l i gence a mont hl y  news l et t er ,  woul d

12 you t hi nk  t hat  a l aw l i br ar i an i s  s t i l l  t he bes t

13 f i r s t  poi nt  of  cont ac t  i n your  channel  t o mar ket ?

14      A.    I t  depends  on what  t ype of  subscr i pt i on

15 I ' m char gi ng or  what  t he pl an i s  f or  i t .   So,  f or

16 exampl e,  i f  i t ' s  somet hi ng t hat  i s  f r ee and I ' m

17 mak i ng my money of f  adver t i s i ng r evenue,  I  woul dn' t

18 bot her .   I ' d mai l  i t  t o ever y  at t or ney  I  know.

19      Q.    What  i f  i t ' s  a pay  f or  t hat  subscr i pt i on,

20 woul d t hat  change t he answer ?

21      A.    Yes ,  but  onl y  i n so f ar  as  - -  i t  depends

22 on how uni que t he dat a i s .   So i f  i t ' s  a ver y  ni che

23 mar ket ,  f or  exampl e,  i t ' s  onl y  gear ed t owar ds  ver y

24 spec i f i c  t ypes  of  at t or neys  who spec i al i ze i n a ver y
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1 t i ny  por t i on of  t he l aw,  t her e' s  not  a r eal  r eason

2 t o cont ac t  t he l aw l i br ar i an because t hat  i ndi v i dual

3 at t or ney  wi l l  have t he budget  t o go af t er  t hat

4 hi msel f ,  you don' t  need t o cont ac t  t he l i br ar i an.

5 I f  i t ' s  somet hi ng of  mass  i nt er es t ,  he' d pr obabl y  go

6 t hr ough t he l aw l i br ar y .

7                MR.  SONNABEND:   Wel l ,  I  t hi nk  I ' m

8 goi ng t o t ake a br eak .

9                ( A br i ef  r ecess  was  t aken. )

10      Q.    I  want ed t o f ol l ow up on t he channel  t o

11 mar ket  a l i t t l e bi t .   We have been t al k i ng some

12 about  l aw l i br ar i ans ,  i t ' s  a t opi c  dear  t o my hear t .

13 My bes t  memor y  i s  wi t h t he l aw l i br ar i ans ,  good

14 gr oup of  peopl e.

15      A.    Yeah.

16      Q.    We' r e t al k i ng about  channel s  t o mar ket .

17 I f  a - -  wel l ,  I  don' t  want  t o say  " compet i t or "  so

18 l et ' s  s t r i ke t hat .   I f  anot her  company s t ar t ed a

19 week l y  newspaper  f or  l awyer s  t hat  t al ked about  t he

20 j udi c i ar y  and t hey  cal l ed i t  t he " Judi c i al  Rev i ew" ?

21      A.    Yeah.

22      Q.    How woul d you f eel  about  t hat  i n l i ght  of

23 your  pr oduc t ,  t he Judi c i al  Rev i ew?

24      A.    I  woul dn' t  car e.
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1      Q.    You woul dn' t  car e?

2      A.    Nope.

3      Q.    Do you t hi nk  t hat  l aw l i br ar i ans  mi ght

4 t hi nk  t hat  t hi s  week l y  per i odi cal  was  put  out  by

5 your  company?

6      A.    I  woul d make i t  c l ear  t hat  i t  wasn' t .

7      Q.    Do you t hi nk  t hat  t hey  mi ght  have t hat

8 i ni t i al  i mpr ess i on unt i l  you c l ear ed i t  up?

9      A.    I  don' t  know.   Poss i bl y .

10                MR.  SONNABEND:   We' r e goi ng t o mar k

11 now as  Exhi bi t  No.  2 a document  mar ked as  or  t i t l ed

12 " Opposer ' s  Fi r s t  Set  Of  I nt er r ogat or i es  To

13 Appl i cant . "

14                ( Document  mar ked as  Exhi bi t  No.  2

15 f or  i dent i f i cat i on. )

16                MR.  SONNABEND:   And t o save some t i me

17 l et  us  mar k  at  t he same t i me Exhi bi t  No.  3.   Wel l ,

18 we' l l  have t o char ac t er i ze i t  on t he r ecor d t o

19 f i gur e out  exac t l y  what  we' l l  cal l  i t .

20                ( Document  mar ked as  Exhi bi t  No.  3

21 f or  i dent i f i cat i on. )

22      Q.    So I ' m goi ng t o hand you now what ' s  been

23 mar ked as  Exhi bi t  No.  2 whi ch we have sai d i s

24 ent i t l ed " Opposer ' s  Fi r s t  Set  Of  I nt er r ogat or i es  To
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1 Appl i cant . "   And I ' m al so goi ng t o hand you Exhi bi t

2 No.  3 whi ch,  at  l eas t  appear s  on t he f i r s t  page,

3 appear s  t o be a l et t er  f r om you t o Mar c  Vi anel l o,

4 Car e of  Ar t hur  Shaf f er .

5                So i f  you' l l  t ake j us t  a f ew moment s

6 and r ev i ew t hese t wo document s?  The f i r s t  ques t i on

7 I ' m goi ng t o ask  you once you' r e done wi t h your

8 r ev i ew i s  do you r ecogni ze one or  bot h of  t hese

9 document s?

10      A.    Yes ,  bot h of  t hese document s .

11      Q.    Okay ,  l et ' s  s t ar t  wi t h No.  2.   Exhi bi t  No.

12 2,  what  i s  Exhi bi t  No.  2?

13      A.    Thi s  i s  t he Opposer ' s  Fi r s t  Set  Of

14 I nt er r ogat or i es .

15      Q.    So t hese wer e t he i nt er r ogat or i es  ser ved

16 on you by  opposer  i n t he pr esent  ac t i on;  i s  t hat

17 cor r ec t ?

18      A.    Yes .

19      Q.    And you r emember  r ecei v i ng t hese?

20      A.    Yes .

21      Q.    And you r emember  pr epar i ng r esponses  t o

22 t hem,  cor r ec t ?

23      A.    Yes .

24      Q.    Okay ,  what  i s  Exhi bi t  No.  3?
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1      A.    Exhi bi t  No.  3 i s  a cover  l et t er  and my

2 r esponses  t o t he set  of  i nt er r ogat or i es  l i s t ed i n

3 Exhi bi t  No.  2.

4      Q.    I f  you coul d t ur n t o Exhi bi t  No.  3 - -

5 wel l ,  bef or e you do t hat  I  may ask  j us t  one mor e

6 f oundat i onal  ques t i on.   The Exhi bi t  No.  3 cont ai ns

7 i n par t  your  r esponses  t o Exhi bi t  No.  2;  i s  t hat

8 cor r ec t ?

9      A.    Yes ,  but  t her e' s  a r andom page s t uck  i n

10 t he mi ddl e.

11      Q.    You' r e r ef er r i ng t o t he page t hat  does  not

12 have t he f ax  acr oss  - -  t he f ax  banner  acr oss  t he

13 t op?

14      A.    Yes .

15      Q.    I  wi l l  r epr esent  t o you,  and you can

16 doubl echeck  t hi s ,  t hat  i t  i s ,  i n f ac t ,  t he pr oper

17 page of  t he document  i n t he pr oper  or der .   I t  was

18 omi t t ed f r om t he f ax  t hat  was  or i gi nal l y  sent  t o me.

19 And i f  you r ead t hr ough i n cont ex t  you' l l  see t hat

20 i t  i s ,  I  bel i eve.

21      A.    Okay .

22      Q.    Do you want  t o t ake a mi nut e and j us t  l ook

23 t hr ough and conf i r m t hat  so t hat  you' r e comf or t abl e

24 t hat  ever y t hi ng i s  on t he up and up her e?
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1                ( Wi t ness  per us i ng document . )

2      A.    That ' s  cor r ec t .

3      Q.    Tur n t o t he f i f t h page of  Exhi bi t  No.  3.

4 Do you see i n t he upper  r i ght - hand cor ner  t her e' s  a

5 f ax  banner  t hat  says  P 5/ 13?

6      A.    Yes .

7      Q.    And you see on t he upper  l ef t ,  i t  says ,

8 2008- 06- 02 15: 42?

9      A.    Under  t he s t apl e i n - -

10      Q.    Yes .

11      A.    Yes .

12      Q.    I n t he mi ddl e of  t he page,  i t  says ,  Sandr a

13 L.  Nudel man' s  Answer  To Opposer ' s  I nt er r ogat or i es?

14      A.    Yes .

15      Q.    Thi s  i s  t he f i r s t  page of  t he ac t ual

16 i nt er r ogat or y  r esponses  you pr epar ed i n r esponse t o

17 opposer ' s  f i r s t  set  of  i nt er r ogat or i es ,  cor r ec t ?

18      A.    Yes .

19      Q.    Let ' s  l ook  at  I nt er r ogat or y  Response No.

20 1.   Do you see t hat  on t he page her e?

21      A.    Yes .

22      Q.    I nt er r ogat or y  No.  1 r eads  i n per t i nent

23 par t ,  quot e:   I dent i f y  by  common commer c i al

24 descr i pt i ve name each pr oduc t  and/ or  ser v i ce whi ch
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1 has  been or  i s  i nt ended t o be sol d,  of f er ed f or

2 sal e,  manuf ac t ur ed,  adver t i sed,  and/ or  r ender ed by

3 Appl i cant  i n t he Uni t ed St at es  under  t he Judi c i al

4 Rev i ew mar k .   Do you see t hat  i n Exhi bi t  No.  2?

5      A.    Yes .

6      Q.    So No.  1 on t he page t hat  we' r e l ook i ng on

7 r i ght  now of  Exhi bi t  3 i s  answer i ng i n par t  t he

8 passage I  j us t  r ead,  cor r ec t ?

9      A.    Yes .

10      Q.    Your  answer  r eads ,  quot e:   1.  A.  Legal

11 ser v i ces ,  spec i f i cal l y  i nvol v i ng backgr ound r esear ch

12 on j udges  and t hei r  opi ni ons .   I s  t hat  cor r ec t ?

13      A.    Yes .

14      Q.    We l ooked ear l i er  at  Exhi bi t  No.  1 whi ch

15 I ' l l  make sur e you have avai l abl e t o you and under

16 t he descr i pt i on t her e i t  doesn' t  ment i on anywher e

17 j udges  and t hei r  opi ni ons ;  i s  t hat  cor r ec t ?

18      A.    No,  i t  does  not .

19      Q.    I t  i s  not  cor r ec t ?

20      A.    No,  i t  does  not  say  any t hi ng about  j udges

21 on Exhi bi t  1.

22      Q.    Okay .   Why i n answer i ng I nt er r ogat or y  No.

23 1 di d you i nc l ude t he phr ase,  " On j udge' s  and t hei r

24 opi ni ons"  but  not  i nc l ude i t  i n t he descr i pt i on of
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1 your  appl i cat i on f or  r egi s t r at i on?

2      A.    Because i n t he appl i cat i on t hat  was

3 avai l abl e her e t hese wer e t he common names t hat  wer e

4 avai l abl e and so I  used t he common names t hat  wer e

5 avai l abl e and t he checkmar ks  f or  t he appl i cat i on.

6      Q.    Do you have any  under s t andi ng as  t o t he

7 di f f er ence bet ween a TEAS,  T- E- A- S,  Pl us  appl i cat i on

8 and a TEAS appl i cat i on?

9      A.    I  vaguel y  r emember  l ook i ng i nt o t he

10 di f f er ence but  r i ght  now I  don' t  r emember .

11      Q.    Do you have an under s t andi ng as  t o whet her

12 or  not  you ar e l i mi t ed t o t he l i s t  of  descr i pt i ons

13 pr ov i ded by  t he Tr ademar k  Of f i ce?

14      A.    I  don' t  t hi nk  you ar e.

15      Q.    So i t ' s  your  under s t andi ng t hat  you' r e

16 al l owed t o f or mul at e your  own descr i pt i on i f  t he

17 descr i pt i ons  i n t he Tr ademar k  Of f i ce l i s t  ar e not

18 suf f i c i ent l y  spec i f i c ;  i s  t hat  cor r ec t ?

19      A.    Yes .

20      Q.    I s  t he answer  you gave t o 1. A.  accur at e?

21      A.    Yes .

22      Q.    I s  i t  cor r ec t ?

23      A.    Those woul d be t he common descr i pt i ve

24 names t hat  I  woul d use.   I t  can go mor e det ai l ed
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1 t han t hat .   Ther e ar e di f f er ent  l evel s  of

2 spec i f i c i t y .

3      Q.    I s  t her e any t hi ng - -  s t r i ke t hat .   Let  me

4 ask  i t  t hi s  way .   I s  i t  under  i nc l us i ve,  t he

5 descr i pt i on t hat  you pr ov i ded i n t he answer  t o

6 1. A. ?

7      A.    I  woul d pr obabl y  i nc l ude t he wor d

8 " s t at i s t i cal "  i n t her e.

9      Q.    St at i s t i cal  r esear ch on j udges?

10      A.    Uh- hum.

11      Q.    I s  t hat  a,  " yes" ?

12      A.    Yes .

13      Q.    So s t at i s t i cal  r esear ch on j udges  i s

14 ac t ual l y  nar r ower ,  t hough,  t han on r esear ch on

15 j udges ;  i s  t hat  cor r ec t ?

16      A.    Yes ,  but  I  al so want ed t o make sur e t hat  I

17 was bei ng br oad enough t o i nc l ude al l  t he di f f er ent

18 i deas  t hat  I  had not  yet  devel oped.

19      Q.    Fai r  enough.   I  j us t  want  t o make sur e

20 t hat  i t ' s  br oad enough t o cover  t hose and doesn' t

21 l eave any t hi ng out ?

22      A.    Yes .

23      Q.    So i t  i s  br oad enough t o cover  al l  t he

24 i deas  you had f or  pr oduc t s  under  t he Judi c i al
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1 Rev i ew?

2      A.    So some of  t he t hi ngs  t hat  I  t hought  of

3 wer e not  s t at i s t i cal ,  so i n r eal i t y  t hi s  i s

4 i nc l us i ve of  ever y t hi ng.   The ones  t hat  ar e most

5 devel oped ar e s t at i s t i cal .

6      Q.    Under s t ood,  but  i t ' s  not  under  i nc l us i ve,

7 i t  doesn' t  l eave any t hi ng out ;  am I  cor r ec t ?

8      A.    No.

9      Q.    I ' m not  cor r ec t ?

10      A.    No,  you' r e cor r ec t .   I t  doesn' t  exc l ude

11 any t hi ng.

12      Q.    Okay .   You under s t and t hat  t he exami ner

13 has  al l owed your  appl i cat i on f or  t he Judi c i al  Rev i ew

14 mar k ;  i s  t hat  cor r ec t ?

15      A.    I  bel i eve so.

16      Q.    Do you t hi nk  t he exami ner ' s  dec i s i on t o

17 al l ow your  mar k ,  your  appl i cat i on,  woul d have been

18 di f f er ent  i f  you had used t he descr i pt i on i n 1. A.  i n

19 your  appl i cat i on?

20      A.    I  don' t  know.

21      Q.    The ser v i ces  you descr i be i n 1. A.  - -

22      A.    Wel l ,  ac t ual l y  I ' m j us t  t hi nk i ng.

23      Q.    Okay .

24      A.    1. A.  i s  ac t ual l y  s l i ght l y  under  i nc l us i ve.
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1      Q.    Okay ,  what  does  i t  exc l ude?

2      A.    I t  shoul d t echni cal l y  be j udges ,

3 j ur i sdi c t i ons ,  and al so l awyer s  t hemsel ves .

4      Q.    So backgr ound r esear ch on j udges ,

5 j ur i sdi c t i ons ,  and l awyer s  and t hei r  opi ni ons?

6      A.    Wel l ,  j udges  and t hei r  opi ni ons  as  wel l  as

7 j ur i sdi c t i ons  and l awyer s .

8      Q.    Okay .   What  pr oduc t s  do you f or esee us i ng

9 t he Judi c i al  Rev i ew mar k  on t hat  i nvol ve backgr ound

10 r esear ch on l awyer s?

11      A.    I t ' s  t he same pr oduc t .   I t  can be used

12 mul t i pl e ways .   That  i s  a much l at er  s t age of

13 devel opment .

14      Q.    Who do you t hi nk  woul d be i nt er es t ed i n

15 buy i ng t he pr oduc t ,  t he Judi c i al  Rev i ew pr oduc t ,

16 t hat ' s  descr i bed i n 1. A. ?

17      A.    Lawyer s .

18      Q.    Lawyer s  i n t hei r  pr of ess i onal  capac i t y?

19      A.    Yes .

20      Q.    The same gr oup of  peopl e who woul d be

21 i nt er es t ed i n,  f or  exampl e,  i n buy i ng a subscr i pt i on

22 t o t he New Yor k  Law Jour nal ;  i s  t hat  cor r ec t ?

23      A.    Wel l ,  I ' m assumi ng t hat  most  of  t he peopl e

24 who r ead t he New Yor k  Law Jour nal  ar e i n New Yor k  so
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1 i t  woul d be a br oader  gr oup of  at t or neys  t han j us t

2 New Yor k  at t or neys .

3      Q.    Okay ,  same gr oup of  peopl e who woul d be

4 i nt er es t ed i n buy i ng t he Nat i onal  Law Jour nal  week l y

5 publ i cat i on,  cor r ec t ?

6      A.    I  can' t  answer  t hat .   I  know i n my

7 pr of ess i onal  capac i t y  I  subscr i be t o cer t ai n

8 dat abase pr oduc t s  and I  don' t  r ead t he Wal l  St r eet

9 Jour nal .   So some peopl e r ead t hose t hi ngs  and use

10 dat abase pr oduc t s  and some peopl e don' t  use dat abase

11 pr oduc t s  and r ead j our nal s .   So I  can' t  comment  on

12 what  t he over l ap i n t he mar ket  i s .

13      Q.    I s  your  Judi c i al  Rev i ew pr oduc t

14 subscr i pt i on based?

15      A.    We' r e at t empt i ng t o f i gur e out  what  t he

16 bes t  model  i s  but  i t  mos t  l i kel y  model  woul d be a

17 subscr i pt i on bas i s .

18      Q.    Have you ever  anal yzed t he ex i t  pot ent i al

19 f or  your  Judi c i al  Rev i ew pr oduc t  or  t he bus i ness

20 per t ai ni ng t o i t ?

21      A.    What  do you mean by  " ex i t  pot ent i al " ?

22      Q.    I s  t hat  a t er m you' r e f ami l i ar  wi t h?

23      A.    Do you mean i n t er ms of  sel l i ng t he

24 company?  I ' m t r y i ng t o c l ar i f y  what  - -  i s  t hat  t he
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1 ques t i on?

2      Q.    Wel l ,  l et  me ask  you,  " ex i t  pot ent i al "  i s

3 a t er m I ' ve hear d bandi ed about  but  i t  i s  not

4 exac t l y  my exper t i se.   I s  i t  a t er m t hat  you know of

5 i n your  - -

6      A.    I  woul d def i ne i t  as  somehow sel l i ng a

7 company ei t her  t hr ough a publ i c  of f er i ng or  t o a

8 pr i vat e owner .

9      Q.    Okay ,  so under  t hat  def i ni t i on have you

10 ever  anal yzed t he ex i t  pot ent i al  f or  t he bus i ness  of

11 Judi c i al  Rev i ew?

12      A.    Yes .

13      Q.    What  wer e t he r esul t s  of  t hat  anal ys i s?

14      A.    I t  was  i n sever al  hundr eds  of  mi l l i ons  of

15 dol l ar s  i f  you coul d ac t ual l y  get  t o t he sal es  you

16 want ed.

17      Q.    Who woul d be t he pot ent i al  buyer s?

18      A.    West l aw,  Lex i s  or  Wol t er s  Kl uwer .

19      Q.    Legal  publ i sher s?

20      A.    They  ar e - -  t hey  ar e congl omer at es  t hat

21 have publ i cat i on ar ms,  yes .

22      Q.    You woul dn' t  cal l  West l aw or  t hei r  par ent

23 company Thomson West  a l egal  publ i sher ?

24      A.    Yes ,  but  t hey  woul dn' t  - -  t hi s  woul dn' t  go
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1 under  t hei r  publ i cat i on uni t .   They  have sever al

2 bus i ness  uni t s  t hat  woul d go i n t hr ough t hei r

3 on- l i ne medi a uni t .

4      Q.    Okay ,  so t ur ni ng back  t o Exhi bi t  No.  3,

5 l et ' s  l ook  at  answer  t o No.  2.   I n par t i cul ar  on t he

6 nex t  page,  t he page t hat ' s  mar ked page 6 of  13 i n

7 t he upper  r i ght ,  P 6/ 13?  Under  - -  l et  me see i f  I

8 can get  t he number i ng r i ght  her e - -  2. ,  capi t al  A. ,

9 l ower  case ( a) ,  your  r esponse r eads  - -  l et  me j us t

10 r ead i t  i nt o t he r ecor d:   Whi l e Opposer  r egi s t er ed

11 THE JUDI CI AL VI EW under  U. S.  Ser i al  #77031981 on

12 Mar ch 25,  2008,  t he scope of  t hi s  r egi s t r at i on i s

13 l i mi t ed t o I nt er nat i onal  Cl ass  041 f or ,  quot e,

14 Publ i cat i on of  an onl i ne l egal  newspaper ,  unquot e,

15 whi ch i s  unr el at ed t o t he c l ass  under  whi ch t he

16 appl i cant  f i l ed Judi c i al  Rev i ew,  namel y  Cl ass  045

17 f or ,  quot e,  Legal  Ser v i ces ,  and Backgr ound

18 i nves t i gat i ve r esear ch and ser v i ces ,  unquot e.   Di d I

19 r ead t hat  cor r ec t l y?

20      A.    Yes .

21      Q.    What  di d you mean i n your  answer  t hat  - -

22 t hese t wo c l asses  her e Cl ass  041 f or  publ i cat i on of

23 an onl i ne l egal  newspaper  and Cl ass  045 f or  l egal

24 ser v i ces  and backgr ound i nves t i gat i ve r esear ch and
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1 ser v i ces  ar e unr el at ed;  what  di d you mean by  t hat ?

2      A.    Obv i ous l y ,  t hi s  i s  somet hi ng t hat  a j udge

3 woul d need t o r ul e on but  f r om my per spec t i ve,  i n

4 common per spec t i ve,  an onl i ne l egal  newspaper  has

5 not hi ng t o do wi t h what  my pr oduc t  i s  doi ng.

6      Q.    I s  t hat  because one i s  i n Cl ass  41 and one

7 i s  i n Cl ass  45?

8      A.    Because one i s  a publ i cat i on and one i s  an

9 onl i ne dat abase t hat  i s  used f or  l egal  ser v i ces  and

10 backgr ound r esear ch.

11      Q.    So i t  has  not hi ng t o do wi t h t he c l asses

12 t hat  t hey ' r e i n?

13      A.    I  don' t  know whet her  t he Tr ademar k  Boar d

14 v i ews di f f er ent  c l asses  as  bei ng di s t i nc t  f r om a

15 commoner ' s  per spec t i ve.   I t  woul d appear  t hat  t hey

16 woul d be.

17      Q.    I f  t he t wo descr i pt i ons  wer e i n t he same

18 c l ass  woul d your  answer  change?

19      A.    Pr obabl y  not  because t hey ' r e s t i l l

20 di f f er ent .   The f ac t  t hat  t hey ' r e so - -  t hey ' r e i n

21 di f f er ent  c l asses  and t hey  ar e so di f f er ent  j us t

22 exacer bat es  i t .

23      Q.    Okay ,  mov i ng t o l ower  case ( b) ,  t he nex t

24 par agr aph,  i t  r eads :   Opposer ' s  second appl i cat i on
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1 concer ni ng THE JUDI CI AL VI EW,  U. S.  Ser i al  #77212172,

2 was f i l ed on June 21,  2007,  f our  mont hs  af t er

3 Appl i cant ' s  f i l i ng dat e f or  Judi c i al  Rev i ew.   Di d I

4 r ead t hat  cor r ec t l y?

5      A.    Yes .

6      Q.    The phr ase " f our  mont hs  af t er  Appl i cant ' s

7 f i l i ng dat e"  i s  i n i t al i cs ;  i s  t hat  cor r ec t ?

8      A.    Yes .

9      Q.    Why?

10      A.    Jus t  t o dr aw at t ent i on t o t he f ac t  t hat  i t

11 was af t er  t he f i l i ng dat e f or  Judi c i al  Rev i ew.

12      Q.    So opposer  f or  hi s  mar k ,  " The Judi c i al

13 Vi ew, "  f i l ed af t er  you f i l ed your  appl i cat i on f or

14 " Judi c i al  Rev i ew" ;  i s  t hat  cor r ec t ?

15      A.    For  Ser i al  #77212172,  yes .

16      Q.    Why i s  t hat  r el evant ?

17      A.    Agai n,  t hi s  i s  somet hi ng t hat  a l awyer  or

18 a j udge woul d have t o f i gur e out  as  opposed t o me.

19      Q.    Why di d you dec i de t o i nc l ude t hat  t her e

20 i n your  r esponse?

21      A.    Jus t  t o dr aw at t ent i on t o t he f ac t s .

22      Q.    I n your  opi ni on does  t hat  f ac t  have any

23 l egal  bear i ng on who has  seni or  r i ght s  t o t hei r

24 mar k?



Sandr a L.  Nudel man

617- 451- 8900
JONES REPORTI NG COMPANY

79
1      A.    That ' s  f or  t he j udge t o dec i de.

2      Q.    Do you know under  U. S.  l aw whet her  t he

3 f i r s t  f i l e or  t he f i r s t  t o use a mar k  has  seni or

4 r i ght s?

5      A.    I  don' t  know.   I ' m guess i ng,  i t  depends.

6      Q.    Di d anyone hel p you pr epar e t hese

7 r esponses?

8      A.    Nope.

9      Q.    Your  s i s t er ' s  an at t or ney ,  cor r ec t ?

10      A.    No.

11      Q.    She' s  not  an at t or ney?

12      A.    She' s  i n l aw school .

13      Q.    I s  your  s i s t er ,  Mi chel e?

14      A.    Yes .

15      Q.    I s  she s t i l l  i n l aw school ?

16      A.    Yes .

17      Q.    At  Washi ngt on Uni ver s i t y?

18      A.    Yes .

19      Q.    When does she gr aduat e?

20      A.    Thi s  year .

21      Q.    Di d she hel p you at  al l  wi t h t hi s

22 r esponse?

23      A.    No.   I  wi sh she had.

24      Q.    Why do you wi sh she had?
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1      A.    I t  woul d have been hel pf ul .

2      Q.    Let ' s  l ook  at  l ower  case ( c )  and I ' l l  r ead

3 i t  agai n,  and don' t  wor r y ,  I  don' t  t hi nk  I ' m goi ng

4 t o be r eadi ng t he whol e exhi bi t .   I t ' s  al most  a page

5 l ong but  l et ' s  r ead C:   Opposer ' s  second appl i cat i on

6 concer ni ng THE JUDI CI AL VI EW,  U. S.  Ser i al  #77212172,

7 f i l ed on June 21,  2007,  i s  of  uncer t ai n s t at us ,  as

8 an ex  par t e appeal  of  a f i nal  r ef usal  t o r egi s t er

9 t he appl i ed f or  mar k  i s  pendi ng bef or e t he Tr ademar k

10 Tr i al  and Appeal  Boar d.   Di d I  r ead t hat  cor r ec t l y?

11      A.    Yes .

12      Q.    Why di d you i nc l ude t hat  as  par t  of  your

13 answer ?

14      A.    Agai n,  dr awi ng at t ent i on t o t he f ac t  - -

15      Q.    The f ac t  t hat  - -

16      A.    That  t he mar k  had not  been accept ed as  of

17 t hat  t i me.

18      Q.    Ar e you awar e of  t he s t at us  of  t hat  mar k

19 now - -  of  t hat  appl i cat i on,  I  shoul d say?

20      A.    No.

21      Q.    I f  I  t ol d you t hat  i t  had been al l owed,

22 woul d t hat  change your  answer  t o ( c ) ?

23      A.    ( Pause)

24      Q.    I  shoul d say  woul d t hat  change your  answer
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1 ( c ) ?

2      A.    Yes .

3      Q.    Okay ,  how woul d i t  change i t ?

4      A.    I t  had been al l owed.

5      Q.    Does  t hat  change your  bas i s  f or  s t at i ng

6 t hat  opposer  has  f ai l ed t o s t at e a l egal l y

7 suf f i c i ent  gr ound f or  sus t ai ni ng t he oppos i t i on?

8      A.    I  don' t  know.

9                MR.  SONNABEND:   Let ' s  mar k  as  Exhi bi t

10 No.  4 a document  f i r s t  page of  whi ch i s  an

11 Exami ner ' s  Amendment  dat ed Jul y  7,  2008.   And t he

12 l as t  page of  whi ch i s  a Not i ce of  Publ i cat i on under

13 Sect i on 12( a)  dat ed Jul y  23r d,  2008.

14                ( Document  mar ked as  Exhi bi t  No.  4

15 f or  i dent i f i cat i on. )

16      Q.    I  j us t  hand you Exhi bi t  No.  5.   Take a

17 moment  t o r ev i ew t hat  document .

18      A.    ( Wi t ness  per us i ng document . )

19      Q.    Have you ever  seen Exhi bi t  No.  5 bef or e?

20      A.    No,  t hi s  i s  No.  4.

21                MR.  SONNABEND:   I ' m sor r y ,  we' r e on

22 No.  4?

23                THE REPORTER:   Yes .

24                MR.  SONNABEND:   Jus t  so t he r ecor d' s
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1 c l ear ,  Exhi bi t  No.  4 i s  a t hr ee- page document ,  f i r s t

2 page of  whi ch i s  ent i t l ed,  " Exami ner ' s  Amendment "

3 dat ed Jul y  7,  2008.   Thi r d page of  whi ch i s  Not i ce

4 of  Publ i cat i on under  Sec t i on 12( a)  dat ed Jul y  23r d,

5 2008.   And as  of  yet  t her e i s  no Exhi bi t  5.

6      Q.    Do you have an under s t andi ng as  t o what

7 Exhi bi t  4 i s?

8      A.    I  bel i eve so.

9      Q.    And what  i s  t hat  under s t andi ng?

10      A.    That  t he mar k  " The Judi c i al  Vi ew"  was

11 al l owed f or  publ i cat i on on Augus t  12t h,  2008 - -  or

12 was publ i shed on Augus t  12t h,  2008.

13      Q.    Okay .   Do you bel i eve now t hat  your

14 Af f i r mat i ve Def ense No.  1 i n connec t i on wi t h Ser i al

15 No.  77212172 i s  no l onger  a t enabl e af f i r mat i ve

16 def ense?

17      A.    I  don' t  know.

18      Q.    Do you i nt end t o oppose Appl i cat i on

19 77212172?

20      A.    I  don' t  know.

21      Q.    Tur ni ng t o t he nex t  page of  Exhi bi t  3,  do

22 you see at  t he bot t om a par agr aph number ed 3?

23      A.    Yes .

24      Q.    That  r eads :   Even i f  t he component s  of  t he
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1 t er m JUDI CI AL REVI EW ar e abs t r ac t ed and t aken t o

2 mean a,  quot e,  r ev i ew,  unquot e,  of  t he,  quot e,

3 j udi c i ar y ,  unquot e,  t hi s  i s  s t i l l  subs t ant i vel y

4 di f f er ent  f r om t he meani ng i mpl i ed by  t he t er m

5 Judi c i al  Rev i ew because t hi s  woul d mean JUDI CI AL

6 REVI EW i mpl i es  a t hi r d- par t y  per spec t i ve ON t he

7 j udi c i ar y ,  wher eas  THE JUDI CI AL VI EW i mpl i es  t he

8 per spec t i ve of  t he j udi c i ar y .   End- user s  woul d

9 expec t  ent i r el y  di f f er ent  ser v i ces  based on t hese

10 meani ngs .   Di d I  r ead t hat  cor r ec t l y?

11      A.    Yes .

12      Q.    What  do you mean by  " abs t r ac t ed and t aken

13 t o mean a r ev i ew of  t he j udi c i ar y " ?

14      A.    I n l ook i ng at  each wor d i n i sol at i on and

15 t hen aggr egat i ng t hose def i ni t i ons  - -  t he

16 def i ni t i ons  of  t he t wo i sol at ed wor ds  as  opposed t o

17 l ook i ng at  Judi c i al  Rev i ew gi v i ng t he spec i f i c

18 def i ni t i on of  bal ances ,  checks  - -  checks  and

19 bal ances  of  power s .   Look i ng at  j udi c i al  and t hen

20 r ev i ew separ at el y .

21      Q.    And i f  you l ook  at  " j udi c i al "  and " r ev i ew"

22 separ at el y ,  t hat  woul d mean a t hi r d- par t y

23 per spec t i ve on t he j udi c i ar y ;  i s  t hat  cor r ec t ?

24      A.    Yes .
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1      Q.    And t hat ' s  what  you sai d i n Par agr aph No.

2 3 on t he page we' r e l ook i ng at ;  i s  t hat  cor r ec t ?

3      A.    Yes .

4      Q.    I s  t hat  what  your  pr oduct  does?

5      A.    ( Pause)

6      Q.    Pr ov i de a t hi r d- par t y  per spect i ve on t he

7 j udi c i ar y?

8      A.    Not  r eal l y  because t he dat abase pr ov i des

9 s t at i s t i cal  i nf or mat i on t hat  a user  can i nt er pr et

10 t hemsel ves .

11      Q.    And i t  al l ows t he user  t o get  a

12 per spect i ve on t he j udi c i ar y?

13      A.    Yes .

14      Q.    I s  i t  saf e t o say  or  i s  i t  f ai r  t o say

15 t hat  your  pr oduct  al l ows an at t or ney  t o per f or m a

16 Judi c i al  Rev i ew of  t he j udi c i ar y  under  t he

17 def i ni t i on of  par agr aph 3?

18      A.    Under  t he def i ni t i on i n par agr aph 2,  not

19 3.   So t o per f or m a check  and bal ance on t he

20 j udi c i ar y ,  yes .   But  i n t er ms of  ac t ual l y  - -  t hey

21 ar e not  devel opi ng a t hi r d- par t y  per spect i ve;  t hey

22 ar e devel opi ng t hei r  own per spect i ve on t hat  j udge

23 based on dat a.

24      Q.    They ' r e a t hi r d par t y  t o t he j udi c i ar y ;
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1 ar en' t  t hey?

2      A.    A t hi r d - -  a t hi r d par t y  i s  not  t he sel f .

3      Q.    Does  t he Judi c i al  Rev i ew pr oduc t  gi ve an

4 at t or ney  t he abi l i t y  t o es t abl i sh a per spec t i ve on

5 t he j udi c i ar y?

6      A.    I t  gi ves  t hem dat a f r om whi ch t hey  can

7 cr eat e t hei r  own per spec t i ve.

8      Q.    On t he j udi c i ar y?

9      A.    Yes .

10      Q.    Let ' s  l ook  on t he nex t  page of  Exhi bi t  3,

11 on t he t op r i ght - hand cor ner ,  i t  says ,  page 7 of  13,

12 P 7/ 13?

13      A.    Yeah.

14      Q.    I nt er r ogat or y  No.  4,  your  r esponse t o

15 I nt er r ogat or y  No.  4.   I ' m j us t  goi ng t o r ead t he

16 f i r s t  par agr aph j us t  so we' r e c l ear  we' r e l ook i ng at

17 t he same r esponse.   Par agr aph 4 r eads :   Appl i cant

18 was sol el y  i nvol ved i n t he or i gi nat i on,  c l ear ance,

19 sel ec t i on and adopt i on of  t he Judi c i al  Rev i ew mar k

20 t o i dent i f y  t he ser v i ces  out l i ned i n 1. A.  above.

21 Appl i cant  i ni t i al l y  appl i ed f or  a t r ademar k  f or  t he

22 t er m on Febr uar y  18,  2007,  open par en,  U. S.  Ser i al

23 #77110266,  c l ose par en.   The t er m " Judi c i al  Rev i ew"

24 was sel ec t ed f or  t wo r easons .   Di d I  r ead t hat
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1 par agr aph cor r ec t l y?

2      A.    Yes .

3      Q.    When you say ,  " appl i cant , "  ar e you

4 r ef er r i ng t o your sel f  t her e i n Par agr aph No.  4?

5      A.    Yes .

6      Q.    The second - -  I  don' t  know what  par t  of

7 t he sent ence t hat  i s  - -  af t er  " or i gi nat i on, "  i t

8 says ,  " c l ear ance" ;  so you wer e sol el y  i nvol ved i n

9 t he c l ear ance of  t he Judi c i al  Rev i ew mar k ;  i s  t hat

10 cor r ec t ?

11      A.    Yes .

12      Q.    What  does t hat  mean,  " c l ear ance" ?

13      A.    I n goi ng on t he U. S.  P. T. O.  web s i t e and

14 t ypi ng i n " Judi c i al  Rev i ew"  and mak i ng sur e t hat

15 t her e wasn' t  an appl i cat i on out  t her e f or  t he same

16 t er m f or  t he same ser v i ces .

17      Q.    And i s  t hat  suf f i c i ent  t o c l ear  a mar k?

18      A.    Fr om a l egal  per spect i ve,  I  don' t  know.

19      Q.    Do you know what  Lanham Act  Sect i on 2D

20 says?

21      A.    No.

22      Q.    Do you know what  t he Lanham Act  i s?

23      A.    No.

24      Q.    Ar e you f ami l i ar  wi t h t he phr ase,  " Li kel y
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1 t o cause conf us i on, "  as  i t ' s  used i n connec t i on wi t h

2 t he det er mi nat i on of  whet her  a mar k  i s  r egi s t er abl e

3 or  not ?

4      A.    I ' ve hear d of  i t .

5      Q.    Do you have any  under s t andi ng as  t o what

6 i t  means?

7      A.    I n a pr ec i se def i ni t i on,  no.

8      Q.    I n any  def i ni t i on at  al l ?

9      A.    Fr om t he common def i ni t i on i f  i t ' s  l i kel y

10 t o cause conf us i on.   Wi l l  i t  conf use peopl e?

11      Q.    And i f  i t  i s  l i kel y  t o cause conf us i on

12 what  does  t hat  mean about  t he r egi s t er abi l i t y  t o

13 you,  i f  any t hi ng?

14      A.    I t  may  or  may not  be appr oved dependi ng

15 upon what  t he Tr ademar k  Boar d t hi nks .

16      Q.    Ar e you f ami l i ar  wi t h t he Dupont  Fac t or s?

17      A.    No.

18      Q.    I n your  opi ni on as  a r esul t  of  your

19 ef f or t s  t o c l ear  t he mar k  " Judi c i al  Rev i ew"  - -

20 s t r i ke t hat .   Let  me ask  you t hi s  way .   Di d you

21 conc l ude f r om your  ef f or t s  t o c l ear  t he mar k  t hat

22 t he mar k  was ,  i n f ac t ,  c l ear  t o r egi s t er ?

23      A.    I t  appear s  t hat  you may be us i ng a

24 di f f er ent  def i ni t i on of  what  " c l ear ance"  means so I
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1 don' t  know.

2      Q.    Pr esent l y  does  West l aw have a pr oduc t

3 t hat ' s  t he same as  your s?

4      A.    No.

5      Q.    I f  you cal l ed your  pr oduc t  " West  Judi c i al

6 Rev i ew, "  do you t hi nk  t hey ' d have a pr obl em wi t h

7 t hat ?

8      A.    Yes .

9      Q.    Why?

10      A.    Because " West "  i s  a wel l - known publ i c l y

11 t r aded company,  and i t  woul d be conf us i ng t o peopl e

12 t o have a smal l er ,  l esser  known company us i ng t he

13 t er m " West "  f or  a ver y  spec i f i c  l egal  onl i ne pr oduc t

14 t hat  mi ght  f i t  i nt o t hei r  por t f ol i o of  pr oduc t s .

15      Q.    Let ' s  t ur n t o t he nex t  page of  Exhi bi t

16 3 - -  I  don' t  know why I  can' t  r emember  t hi s  i s

17 Exhi bi t  3 - -  I  keep t ur ni ng t o t he f i r s t  page.   I n

18 t he upper  r i ght - hand cor ner  of  t he page we' r e

19 l ook i ng at  now you see i t  says ,  P 8/ 13?

20      A.    Yeah.

21      Q.    Do you see par agr aph No.  7?

22      A.    Yeah.

23      Q.    I  want  t o ask  you spec i f i cal l y  about  one

24 of  t hose subsec t i ons  of  your  r esponse.   I  j us t  need
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1 t o f i gur e out  whi ch one t hat  i s .   You have 7.  A. ,

2 I ' m goi ng t o r ead 7.  A.   I t  r eads :   7.  A.   Nei t her

3 Appl i cant ,  nor  t he cor por at i on i n whi ch she hol ds  a

4 maj or i t y  s t ake,  Judi c i al  I nt el l i gence,  I nc . ,  has

5 adver t i sed ser v i ces  under  t he JUDI CI AL REVI EW mar k

6 i n a magaz i ne or  t r ade j our nal ,  but  r eser ves  t he

7 r i ght  t o do so i n t he f ut ur e.   You r eser ved t he

8 r i ght  t o do so i n t he f ut ur e,  why?

9      A.    Because I  see no r eason t o wai ve t hat

10 r i ght .

11      Q.    You bel i eve t hat  you mi ght  adver t i se t he

12 Judi c i al  Rev i ew pr oduc t  i n a magaz i ne or  t r ade

13 j our nal  i n t he f ut ur e?

14      A.    I  don' t  know,  maybe.

15      Q.    Have you gi ven any  t hought  t o doi ng t hat ?

16      A.    I t  i s  not  hi gh on my l i s t .

17      Q.    Why not ?

18      A.    I t ' s  not  a ver y  ef f ec t i ve means of

19 adver t i s i ng.

20      Q.    Do you have i n mi nd any  magaz i nes  or  t r ade

21 j our nal s  you woul d cons i der  adver t i s i ng i n?

22      A.    No.

23      Q.    Any  c l ass?

24      A.    No,  as  I  ment i oned bef or e I  want  t o r el y
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1 on di r ec t  sal es .   So mar ket i ng and adver t i s i ng i s

2 not  r eal l y  a huge component  of  t he bus i ness  pl an.

3      Q.    I f  you wer e t o adver t i se your  pr oduc t  i n

4 Ti me Magaz i ne,  woul d t hat  be a good use of  your

5 r esour ces ,  your  f i nanc i al  r esour ces?

6      A.    Yes .

7      Q.    Why i s  t hat ?

8      A.    Because t he pr oduc t  i s  i nt er es t i ng and

9 compel l i ng enough t hat  doi ng t hat  woul d gener at e a

10 l ot  of  f r ee adver t i s i ng i n ot her  venues .

11      Q.    How woul d i t  gener at e f r ee adver t i s i ng i n

12 ot her  venues?

13      A.    News cover age.

14      Q.    Of  an adver t i sement  pl aced i n Ti me

15 Magaz i ne?

16      A.    I t  woul d gener at e i nt er es t  i n t he pr oduc t

17 i n gener al .

18      Q.    How about  an adver t i sement  i n Nat i onal  Law

19 Jour nal ,  woul d t hat  be a good use of  your  r esour ces ,

20 f i nanc i al  r esour ces?

21      A.    Poss i bl y ,  but  I  haven' t  r eal l y  t hought

22 about  l aw j our nal s .   I  haven' t  r eal l y  t hought  about

23 adver t i s i ng and mar ket i ng.   I  r eal l y  do want  t o r el y

24 on di r ec t  sal es .
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1      Q.    Ther e i s  an expense assoc i at ed wi t h

2 cr eat i ng a pr i nt  adver t i sement ,  cor r ec t ?

3      A.    Yes .

4      Q.    I f  Aut omot i ve Week l y ,  t he magaz i ne,  sai d

5 t hey  woul d gi ve you f r ee adver t i s i ng and al l  you had

6 t o pay  f or  was  t he cos t  of  pr epar i ng t he

7 adver t i sement ,  woul d you t ake t hem up on t he of f er ?

8      A.    No.

9      Q.    Why not ?

10      A.    Not  a bi g enough c i r cul at i on f or  me t o

11 wor r y  about .

12      Q.    How about  t he pr of i l e of  t he aver age

13 r eader  of  Aut omot i ve Week l y ,  woul d t hat  af f ec t  your

14 dec i s i on?

15      A.    No,  I ' d want  t o get  as  mass  a di s t r i but i on

16 as  poss i bl e.

17      Q.    I f  t he publ i sher s  of  t he Nat i onal  Law

18 Jour nal  made you t he same of f er ,  woul d you t ake t hem

19 up on i t ?

20      A.    I f  t hey  wer e doi ng i t  f or  f r ee?

21      Q.    You onl y  have t o pay  t he cos t  of  pr epar i ng

22 t he adver t i sement .

23      A.    I t  woul d r eal l y  depend on whet her  I  coul d

24 have ver y  spec i f i c  cont r ol  over  what  was  sai d t o
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1 t hat  audi ence.

2      Q.    I t ' s  your  adver t i sement .

3      A.    I  woul d r at her  i t  be cover ed i n a news

4 ar t i c l e and not  j our nal  as  opposed t o an

5 adver t i sement .

6      Q.    So you woul d not  t ake t hem up on t he of f er

7 of  f r ee adver t i sement ?

8      A.    I  don' t  t hi nk  adver t i s i ng f or  t hi s  i s

9 goi ng t o make a huge di f f er ence one way or  t he

10 ot her .   Di r ec t  sal es  i s  r eal l y  t he way  t o go.

11      Q.    Okay ,  l et  me ask  you t hi s  ques t i on.   I f

12 Fi el d And St r eam - -  what  di d I  use bef or e,

13 Aut omot i ve Week l y?

14      A.    Uh- hum.

15      Q.    I f  Aut omot i ve Week l y  i nv i t ed you t o submi t

16 a 1, 000 wor d ar t i c l e on your  pr oduc t  t hat  t hey  woul d

17 publ i sh,  woul d you t hi nk  t hat  woul d be hel pf ul  t o

18 t he sal es  of  your  pr oduc t ?

19      A.    I  guess  i t  depends  on t he demogr aphi cs  of

20 t he r eader s .

21      Q.    I f  Aut omot i ve Week l y  was  r ead pr i mar i l y  by

22 car  manuf ac t ur er s  and peopl e i n t he aut o i ndus t r y

23 and not  by  l awyer s ,  woul d i t  be wor t h t he ef f or t ?

24      A.    No.
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1      Q.    And i f  t he Nat i onal  Law Jour nal  made you

2 t he same of f er ,  woul d you do i t ?

3      A.    Sur e.

4      Q.    Why,  yes ,  t o Nat i onal  Law Jour nal  and,  no,

5 t o Aut omot i ve Week l y?

6      A.    Because based on t he descr i pt i on you gave

7 I ' d be r eachi ng mor e at t or neys  i n t he second

8 publ i cat i on as  opposed t o t he f i r s t .

9      Q.    7.  B.  r eads :   Nei t her  Appl i cant ,  nor  t he

10 cor por at i on i n whi ch she hol ds  a maj or i t y  s t ake,

11 j udi c i al  I nt el l i gence,  I nc . ,  has  made t r ade

12 pr esent at i ons ,  semi nar  or  meet i ngs  under  t he

13 Judi c i al  Rev i ew mar k ,  but  r eser ves  t he r i ght  t o do

14 so i n t he f ut ur e.   Di d I  r ead t hat  cor r ec t l y?

15      A.    Yes .

16      Q.    Why do you r eser ve t he r i ght  t o make

17 pr esent at i on - -  t r ade pr esent at i ons ,  semi nar s  or

18 meet i ngs  under  t he mar k  " Judi c i al  Rev i ew"  i n t he

19 f ut ur e?

20      A.    Because I  see no r eason t o wai ve t hat

21 r i ght .

22      Q.    I s  t hat  an i mpor t ant  r i ght  t o r et ai n?

23      A.    Poss i bl y .

24      Q.    I t  sounds  l i ke t hat ' s  much c l oser  t o
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1 di r ec t  sal es  t han t he adver t i sement s  we wer e j us t

2 t al k i ng about ;  am I  cor r ec t ?

3      A.    Yes ,  al t hough my v i s i on of  di r ec t  sal es

4 t r ul y  i s  door  knock i ng.   Di r ec t  sal es  par t i c i pat i on

5 i n event s  l i ke t hi s  i s  t abl e s t akes .   You have t o do

6 mor e t han t hat .

7      Q.    Meet i ngs ,  you say  i n 7.  B.  t hat  you

8 r eser ve t he r i ght ,  among ot her  r i ght s ,  t o have

9 meet i ngs  under  t he Judi c i al  Rev i ew mar k  i n t he

10 f ut ur e;  i s  t hat  cor r ec t ?

11      A.    Yes .

12      Q.    Woul d t hat  i nc l ude meet i ngs  of  t he

13 door - t o- door  sel l i ng var i et y?

14      A.    I  suppose t hat  woul d be a meet i ng.

15      Q.    Okay .

16      A.    " Meet i ng"  i s  a ver y  br oad def i ni t i on.

17      Q.    Wher e woul d you l ook  t o have t hese

18 meet i ngs  i n t he f ut ur e,  t he ones  you' r e r eser v i ng

19 t he r i ght s  t o have?

20      A.    I n peopl e' s  of f i ces ,  l awyer s '  of f i ces ,  l aw

21 l i br ar i ans '  of f i ces ,  I  suppose.

22      Q.    How about  i n of f i ces  of  engi neer s  at

23 Gener al  Mot or s?

24      A.    I f  i t ' s  a t ool  t hey  want  t o use and
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1 t hey ' r e wi l l i ng t o buy  i t ,  sur e.

2      Q.    Do you t hi nk  t hat  t he engi neer s  at  Gener al

3 Mot or s  woul d want  t hi s  t ool ?

4      A.    No,  but  t her e ar e uses  f or  non- l awyer s  as

5 wel l .   Si de poi nt .

6      Q.    You sai d i t ' s  a s i de poi nt ?

7      A.    Yeah.

8      Q.    Your  bus i ness  pl an doesn' t  cal l  f or

9 pushi ng t hi s  out  t o non- l awyer s ,  cor r ec t ?

10      A.    I t  ment i ons  t he f ac t  t hat  t her e ar e

11 appl i cat i ons  beyond l awyer s .

12                MR.  SONNABEND:   Let ' s  mar k  as  Exhi bi t

13 No.  5 a document  ent i t l ed,  " Opposer ' s  Fi r s t  Set  Of

14 Document  Reques t s  To Appl i cant . "

15                ( Document  mar ked as  Exhi bi t  No.  5

16 f or  i dent i f i cat i on. )

17 BY MR.  SONNABEND:

18      Q.    I ' m goi ng t o hand you what ' s  been mar ked

19 as  Exhi bi t  No.  5.   I  bel i eve on t he f i r s t  page i s

20 Opposer ' s  Fi r s t  Set  Of  Document  Reques t s  To

21 Appl i cant ;  do you see t hat ?

22      A.    Yes .

23      Q.    I  want  you t o t ake a moment  t o r ev i ew t hi s

24 document .
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1                ( Wi t ness  compl i es )

2      A.    Uh- hum.

3      Q.    And f i r s t  ques t i on I ' m goi ng t o ask  you

4 af t er  you' ve f i ni shed your  r ev i ew i s  do you

5 r ecogni ze t hi s  document ?

6      A.    Yes .

7      Q.    What  i s  Exhi bi t  No.  5?

8      A.    Thi s  i s  t he opposer ' s  f i r s t  set  of

9 document  r eques t s  t o appl i cant .

10      Q.    And you r ecei ved t hi s  ear l i er  i n t hese

11 pr oceedi ngs?

12      A.    Yes .

13      Q.    On t he f i r s t  page do you see - -  I ' m sor r y ,

14 on t he second page do you see f our  enumer at ed

15 r eques t s?

16      A.    Yes .

17      Q.    Di d you per sonal l y  sear ch f or  document s

18 r eques t ed on t hi s  page?

19      A.    Yes .

20      Q.    Wher e di d you sear ch?

21      A.    I n my f i l e.

22      Q.    You mai nt ai n a f i l e somewher e?

23      A.    Yes .

24      Q.    How bi g i s  t he f i l e?
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1      A.    About  t hat  bi g ( i ndi cat i ng) .   About  2

2 i nches  wi de.

3      Q.    So i t ' s  l i ke an accor di on f ol der ?

4      A.    Pr et t y  much,  yes .

5      Q.    Do you al so mai nt ai n document s

6 el ec t r oni cal l y?

7      A.    Yes .

8      Q.    Do you have t hose col l ec t ed i n - -

9      A.    One f i l e f ol der .

10      Q.    One f i l e f ol der ?

11      A.    Uh- hum.

12      Q.    Okay .   When you di d your  t r ademar k  sear ch

13 di d you gener at e any  pr i nt ed r esul t s  ei t her

14 el ec t r oni c ,  pr i nt ed,  or  pr i nt ed i n har d copy?

15      A.    No.

16      Q.    Woul d you say  t hat  Judi c i al  Rev i ew i s  par t

17 of  t he l egal  ser v i ces  i ndus t r y?

18      A.    ( Pause)

19      Q.    And I  apol ogi ze i f  I ' ve asked t hat  bef or e.

20      A.    Yes .

21      Q.    Woul d you say  t hat  t he l egal  ser v i ces

22 i ndus t r y  i s  compr i sed of  t he l egal  publ i shi ng

23 i ndus t r y?

24      A.    I  t hi nk  i t ' s  a di f f er ent  par t  of  t he
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1 i ndus t r y .   But  i t ' s  a ser v i ce t o l awyer s  i n t he same

2 way t hat  a cour t  r epor t er  i s  a ser v i ce and i t ' s  t o

3 l awyer s .

4      Q.    I t ' s  f ai r  t o say  t hat  bot h l egal

5 publ i shi ng and j udi c i al  consul t i ng compr i se t he

6 l egal  ser v i ces  i ndus t r y ;  i s  t hat  cor r ec t ?

7      A.    They  ar e subsegment s .   Ther e ar e ot her

8 segment s ,  t oo.

9      Q.    And t he ser v i ces  of f er ed by  t he Nat i onal

10 Law Jour nal  i s  anot her  segment ,  cor r ec t ?

11      A.    Uh- hum.

12      Q.    That ' s  a,  " yes" ?

13      A.    Yes .

14      Q.    What  was  t he cash pr i ze f or  t he cont es t ?

15      A.    I ' m t r y i ng t o r emember .   Maybe $10, 000.

16      Q.    I n connec t i on wi t h t he cont es t  you gave a

17 pr esent at i on,  cor r ec t ?

18      A.    Yes .

19      Q.    Do you r emember  how l ong i t  was?

20      A.    15 mi nut es .

21      Q.    I s  i t  poss i bl e i t  was ,  oh,  7 t o 8 mi nut es?

22      A.    I t  mi ght  have been shor t er .   I  t hi nk  I  was

23 al l owed 15 mi nut es .

24      Q.    Do you r emember  i f  i t  was  v i deot aped or
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1 ot her wi se r ecor ded?

2      A.    The f i nal  pr esent at i on was .

3      Q.    I n t he pr esent at i on di d you use Power

4 Poi nt  s l i des  or  any t hi ng of  t hat  sor t ?

5      A.    Yes ,  Power  Poi nt  s l i des .

6      Q.    Do you s t i l l  have t hose?

7      A.    I  t hi nk  so.

8      Q.    I ' d l i ke t o r eques t  t hose as  wel l .   I

9 t hi nk  t hey  wer e - -

10      A.    That ' s  a por t i on of  t he bus i ness  pl an.

11      Q.    The Power  Poi nt  s l i des  ar e i n t he bus i ness

12 pl an?

13      A.    Uh- hum.

14      Q.    That ' s  a,  " yes" ?

15      A.    Yes .

16      Q.    Di d you have any  not es  wi t h you when you

17 wer e gi v i ng t he pr esent at i on,  t he f i nal

18 pr esent at i on?

19      A.    Yes ,  t hose wer e copi es  of  t he s l i des .

20      Q.    Okay .   Wher e was  t he f i nal  pr esent at i on

21 gi ven?

22      A.    I t  was  gi ven i n t he bus i ness  school

23 audi t or i um.

24      Q.    That ' s  t he Har var d Bus i ness  School
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1 audi t or i um,  yes?

2      A.    Yes .

3      Q.    To whom was i t  gi ven?

4      A.    To s t udent s .

5      Q.    Do you r emember  - -

6      A.    And f acul t y .

7      Q.    I ' m sor r y ,  I  di dn' t  mean t o i nt er r upt  you,

8 s t udent  and f acul t y?

9      A.    Yes .

10      Q.    And anyone el se?

11      A.    I  guess  t he j udges  who wer e most l y

12 f acul t y .

13      Q.    Do you r emember  r oughl y  how many peopl e

14 wer e t her e?

15      A.    Maybe 30 t o 40.

16      Q.    And wher e i s  t he Har var d Bus i ness  School

17 audi t or i um,  on t he campus?

18      A.    Yes .

19      Q.    Do you r emember  appr ox i mat el y  when i t  was

20 gi ven?

21      A.    No,  I  don' t  r emember  t he exac t  dat e.

22      Q.    Di d your  s i s t er ,  Mi chel e have any  r ol e i n

23 devel opi ng t he concept  f or  t he Judi c i al  Rev i ew

24 pr oduc t ?
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1      A.    She hel ped val i dat e cer t ai n t hi ngs .

2      Q.    Di d she adv i se you i n any  way?

3      A.    I n t er ms of  l egal  t er mi nol ogy ,  yes .

4      Q.    Any t hi ng el se?

5      A.    No.

6      Q.    Al l  r i ght ,  l et  me see - -  bef or e I  move on

7 t o t he par t  I  don' t  know how t o do,  l et  me j us t  get

8 a coupl e mor e document s  i nt o t he r ecor d.

9                MR.  SONNABEND:   Fi r s t  one,  l et ' s  mar k

10 as  Exhi bi t  6,  i t ' s  a one- page document  wi t h a

11 headi ng,  " Law St udent  Wi ns  Har var d Bus i ness  Pl an

12 Cont es t . "

13                ( Document  mar ked as  Exhi bi t  No.  6

14 f or  i dent i f i cat i on. )

15      Q.    I ' ve handed you Exhi bi t  No.  6.   Take a

16 moment  t o r ev i ew i t  and my f i r s t  ques t i on i s  goi ng

17 t o be:   Have you ever  seen Exhi bi t  No.  6 bef or e?

18      A.    Yes .

19      Q.    What  i s  Exhi bi t  No.  6?

20      A.    I t  was  an ar t i c l e t hat  was  publ i shed i n

21 WashU about  t he bus i ness  pl an cont es t  at  Har var d.

22      Q.    And " WashU"  i s  Washi ngt on Uni ver s i t y  i n

23 Sai nt  Loui s?

24      A.    Yes .
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1      Q.    Wher e your  s i s t er  i s  pr esent l y  at t endi ng

2 l aw school ?

3      A.    Yes .

4      Q.    Do you see wher e i t  says :   Mi chel e

5 Nudel man,  JD/ MBA ' 09 and her  s i s t er ,  Sandr a,  an MBA

6 st udent  at  Har var d,  won t he pr es t i gi ous  Har var d

7 Bus i ness  School ' s  Bus i ness  Pl an Cont es t  f or  t hei r

8 pr oposal  f or  a Judi c i al  Rev i ew opi ni on r esear ch

9 t ool .   Do you see t hat ?

10      A.    Yes .

11      Q.    Was your  s i s t er  a co- ent r ant  wi t h you?

12      A.    Yes .

13      Q.    So I  guess  she was al so a cor ec i pi ent  of

14 t he awar d t hat  you won?

15      A.    Yes .

16      Q.    What  qual i f i ed her  t o be a co- ent r ant ?

17      A.    She hel ped me by  val i dat i ng ver y  spec i f i c

18 t hi ngs  t hat  I  needed t o know.

19                MR.  SONNABEND:   Let ' s  mar k  as  Exhi bi t

20 7 a document  t hat  says ,  " Judi c i al  I nt el l i gence"  i n

21 t he upper ,  l ef t - hand cor ner  and has  a t i t l e,  " About

22 Us. "

23                ( Document  mar ked as  Exhi bi t  No.  7

24 f or  i dent i f i cat i on. )
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1      Q.    Okay ,  I  hand you Exhi bi t  7.   Have you ever

2 seen Exhi bi t  7 bef or e?

3      A.    Yes .

4      Q.    What  i s  Exhi bi t  7?

5      A.    I t  i s  a sc r een shot  of  t he " About  Us"  page

6 of  t he Judi c i al  I nt el l i gence web s i t e.

7      Q.    Www. j udi c i al i nt el l i gence. com?

8      A.    Yes .

9      Q.    That ' s  " j udi c i al  i nt el l i gence"  al l  one

10 wor d wi t h no punc t uat i on,  cor r ec t ?

11      A.    Yes .

12      Q.    Do you s t i l l  own t hat  domai n?

13      A.    Yes .

14      Q.    What  ar e you pr esent l y  doi ng wi t h t hat

15 domai n?

16      A.    I  have i t  down i n or der  t o cont i nue t o

17 devel op i t .

18                MR.  SONNABEND:   Okay ,  I  have as  t he

19 nex t  exhi bi t  - -  I  guess  i t  wi l l  be Exhi bi t  No.  8,

20 t wo copi es  of  a DVD,  of  a v i deo on DVD.   Each of  t he

21 t wo DVDs i s  l abel ed,  " Judi c i al  I nt el l i gence Bus i ness

22 Pl an Pr esent at i on, "  copy  1 - -  I ' m sor r y .   Each i s

23 l abel ed " Judi c i al  I nt el l i gence Bus i ness  Pl an

24 Pr esent at i on. "   One i s  l abel ed " Copy  1"  and one i s
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1 l abel ed " Copy  2. "   Let ' s  go of f  t he r ecor d f or  j us t

2 a second.

3                ( Di scuss i on of f  t he r ecor d)

4                ( DVDs mar ked as  Exhi bi t  Nos .  8- 1 and

5 8- 2 f or  i dent i f i cat i on. )

6                ( Vi ewi ng DVD No.  8- 1. )

7      Q.    So I ' ve shown you t he f i r s t  40 seconds  of

8 t he v i deo t hat  we have mar ked as  Exhi bi t  8;  do you

9 r ecogni ze what  t hi s  v i deo i s  depi c t i ng?

10      A.    Yes .

11      Q.    What  i s  i t  depi c t i ng?

12      A.    Thi s  i s  my pr esent at i on - -  f i nal

13 pr esent at i on i n t he bus i ness  pl an cont es t .

14      Q.    Okay .   Ri ght  now we' r e l ook i ng at  43r d

15 second.   I  don' t  know i f  you can see t hat ?

16      A.    Uh- hum.

17      Q.    Ther e' s  a s i ngl e per son on t he sc r een?

18      A.    Yes .

19      Q.    I s  t hat  you?

20      A.    Yes .

21      Q.    I  woul d have not  have r ecogni zed you,  your

22 hai r  was  cur l y  back  t hen?

23      A.    Yes .

24      Q.    Okay .   What  I ' d l i ke t o do i s  t he v i deo i s
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1 7 mi nut es  and 29 seconds  i n l engt h I ' m j us t  goi ng t o

2 pl ay  i t  t hr ough.   I  want  t o make sur e t hat  you have

3 a chance t o r ev i ew i t  and make sur e t hat  you ar e

4 comf or t abl e t hat  t hi s  i s  accur at el y  depi c t i ng what

5 i t  pur por t s  t o show.   And t hen I  t hi nk  t hat  shoul d

6 be i t .   I  may  have one or  t wo qui ck  ques t i ons  on i t

7 but  t hat  r eal l y  shoul d be i t .   Let  me see i f  I  can

8 get  i t  pl ay i ng agai n.

9                ( Vi ewi ng Vi deo DVD No.  8- 1. )

10      Q.    Okay ,  so you' ve j us t  wat ched al l  7 or  so

11 mi nut es  of  Exhi bi t  8;  was  t hat  your  ent i r e

12 pr esent at i on?

13      A.    Yes ,  I ' ve never  ac t ual l y  seen i t  bef or e.

14      Q.    Somet i mes i t ' s  har d,  I  t hi nk ,  t o wat ch

15 your sel f  i n t hat  k i nd of  s i t uat i on.   Was i t ,  i n your

16 r ecol l ec t i on,  i s  t her e any t hi ng mi ss i ng,  was  t her e

17 any  edi t s  i n t her e t hat  you ar e awar e of ?

18      A.    What  do you mean by  " edi t s " ?

19      Q.    Let  me back  up.   I  want  t o make sur e t hat

20 you agr ee t hat  t hi s  i s  - -  t hat  i s  an accur at e

21 v i deoi ng of  your  pr esent at i on?

22      A.    That  seems l i ke an accur at e v i deo of  t he

23 pr esent at i on.

24      Q.    Towar ds  t he end,  and I ' ve wat ched t hat
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1 sever al  t i mes  now,  I  mi ssed - -  i n t he pr esent at i on

2 you sai d t hat  you had an adv i sor y  boar d.   I  t hought

3 you t es t i f i ed ear l i er  you never  had a f or mal

4 adv i sor y  f or um?

5      A.    Exac t l y  because t hi s  was  s t i l l  when I  was

6 i n a ver y  academi c  ver s i on.   Thi s  i s  an academi c

7 cont es t .   The bus i ness  pl an i s  submi t t ed t o an

8 academi c  cont es t .   Ther ef or e,  t he adv i ser s  wer e

9 academi c  adv i ser s .   Thi s  pl an at  t hat  poi nt  was  not

10 yet  a f ul l y  f l eshed out  pl an f or  commer ce.   I t  was  a

11 pl an t o wi t hi n a cont es t .

12      Q.    Under s t ood.   I  t hought  t hat  you had sai d

13 t hat  your  adv i sor y  boar d i nc l uded j udges .   I ' m

14 assumi ng t hat ' s  j udi c i al  j udges ,  not  j udges  f r om t he

15 cont es t ?

16      A.    Yes ,  t her e was  a j udge.

17      Q.    I  t hi nk  you al so sai d i n your  pr esent at i on

18 t hat  you had r et ai ned a pat ent  at t or ney?

19      A.    Yes ,  so I  had hi r ed one.   I  had one

20 conver sat i on whi ch i nc l uded a depos i t  and t hen had

21 t he depos i t  r ef unded.   So we never  ac t ual l y  went

22 t hr ough wi t h any t hi ng.

23      Q.    I s  t hi s  t he same at t or ney  t hat  you

24 ment i oned ear l i er ?
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1      A.    I t  was  at  t he same f i r m.

2      Q.    I t  l ooked t o me l i ke you di d not  have i n

3 t he v i deo a sc r i pt  you wer e r eadi ng f r om,  i t  sounded

4 l i ke you wer e speak i ng ver y  nat ur al l y .   Am I

5 cor r ec t ,  t her e was  no scr i pt ?

6      A.    Ther e was  no scr i pt .

7      Q.    Let  me j us t  doubl echeck  my not es .   I  t hi nk

8 t hat  maybe i t .

9                ( Pause)

10                Who i s  I vor y  Tower  Assoc i at es?

11      A.    Oh,  t hat  was  me.   I  had a col l ege

12 consul t i ng bus i ness  ver y  br i ef l y  i n col l ege.

13      Q.    Di d you and your  s i s t er ,  Mi chel e,

14 cor r espond at  any  t i me r egar di ng t hi s  pr oj ec t ,  t he

15 Judi c i al  Rev i ew pr oj ec t ,  t he Judi c i al  I nt el l i gence

16 pr oj ec t ?

17      A.    You mean on t he phone?

18      Q.    Ot her  t han on t he phone.   For  i ns t ance,  by

19 emai l  or  by  wr i t t en mai l ?

20      A.    I  don' t  t hi nk  so.   I  mos t l y  j us t  asked her

21 ques t i ons  ar ound how t o,  you know,  under s t and ver y

22 spec i f i c  l egal  t er ms and put  t hem i nt o t he bus i ness

23 pl an.

24      Q.    Okay ,  t hat ' s  i t .   Nor mal l y  t her e' s  an
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1 oppor t uni t y  f or  c r oss- exami nat i on.   I  don' t  know i f

2 t her e' s  any t hi ng you want  t o c r oss- exami ne your sel f

3 on.   I s  t her e any t hi ng you want  t o c l ar i f y?

4      A.    No,  I  t hi nk  I ' m okay .

5      Q.    Okay ,  t hat ' s  i t .   We' l l  go of f  t he r ecor d.

6                ( Wher eupon t he pr oceedi ngs  conc l uded

7 at  1: 55 p. m. )

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1                C E R T I  F I  C A T E

2      I ,  SANDRA L.  NUDELMAN,  do her eby  cer t i f y  t hat  I

3 have r ead t he f or egoi ng t r anscr i pt  of  my t es t i mony,

4 and f ur t her  cer t i f y  t hat  sai d t r anscr i pt  i s  a t r ue

5 and accur at e r ecor d of  sai d t es t i mony ( wi t h t he

6 except i on of  t he f ol l owi ng cor r ec t i ons  l i s t ed

7 bel ow) :

8 Page   Li ne               Cor r ec t i on

9 _____  _____  __________________________________

10 _____  _____  __________________________________

11 _____  _____  __________________________________

12 _____  _____  __________________________________

13 _____  _____  __________________________________

14 _____  _____  __________________________________

15 _____  _____  __________________________________

16 _____  _____  __________________________________

17 _____  _____  __________________________________

18 _____  _____  __________________________________

19 _____  _____  __________________________________

20

21                   ______________________________

22                   SANDRA L.  NUDELMAN

23 Si gned under  t he pai ns  and penal t i es  of  per j ur y  t hi s

24 _____ day  of  __________________,  2008.
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1                C E R T I  F I  C A T E

2 Commonweal t h of  Massachuset t s

3 Suf f ol k ,  ss .

4      I ,  Donna J .  Whi t comb,  Cer t i f i ed Shor t hand

5 Repor t er ,  CSR #135593,  and Not ar y  Publ i c  i n and f or

6 t he Commonweal t h of  Massachuset t s ,  do her eby  cer t i f y

7 t hat  SANDRA L.  NUDELMAN,  t he wi t ness  whose

8 depos i t i on i s  her ei nbef or e set  f or t h,  was  dul y  swor n

9 by  me and t hat  such depos i t i on i s  a t r ue r ecor d of

10 t he t es t i mony gi ven by  t he wi t ness  t o t he bes t  of  my

11 sk i l l  and abi l i t y .

12      I  f ur t her  cer t i f y  t hat  I  am nei t her  r el at ed t o

13 or  empl oyed by  any  of  t he par t i es  i n or  counsel  t o

14 t hi s  ac t i on,  nor  am I  f i nanc i al l y  i nt er es t ed i n t he

15 out come of  t hi s  ac t i on.

16      I  wi t ness  wher eof ,  I  have her eunt o set  my hand

17 t hi s  5t h day  of  Sept ember ,  2008.

18

19

20

21                   ________________________________

22                   Donna J .  Whi t comb,  CSR/ RPR/ RMR

23 My commi ss i on expi r es :   12/ 13/ 13

24
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OPPOSER’S SECOND NOTICE OF DOCUMENT REQUESTS TO APPLICANT 

 

 Pursuant to Fed. R. Civ. P. 34 and 37 C.F.R. § 2.120(d)(2), Opposer, Marc 

Vianello, by its undersigned attorneys, hereby serves the following Motion to Compel 

Production of Documents on Applicant. 

Instructions and Definitions 

 

 The definitions provided in Opposer’s First Set of Interrogatories to Applicant 

are incorporated herein by reference. 

 Opposer reincorporates all requests provided in Opposer’s First Set of Document 

Requests to Applicant and supplements requests. 
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Requests 

Request No. 1 

 All documents identified by Applicant in her responses to Opposer’s Deposition 

to Applicant. 

Request No. 2 

 All documents relating to the use of the JUDICIAL REVIEW in commerce by 

Applicant. 

Request No. 3 

 All documents concerning any trademark searches that Applicant or its 

representatives or agents (including without limitation its attorneys) performed in connection 

with the mark JUDICIAL REVIEW. 

Request No. 4 

 All documents comprising, constituting, concerning or relating to advertising, 

promoting or marketing of any services under the mark JUDICIAL REVIEW by Applicant. 

Request No. 5 

 All documents referenced by Applicant and/or requested by Opposer during the 

deposition of Sandra L. Nudelman on August 29, 2008, comprising, constituting, concerning or 

relating to the mark JUDICIAL REVIEW including, but not limited to: the Business Plan 

(Nudelman Dep. 14:18-22, 15:16-18, August 29, 2008) (including, but not limited to all Copies 

of the Business Plan, Market Study Reports, Competitor Reports, Marketing Analysis, Marking 

Plan, Development Plan, and Detail of Subscription Based Model, Exit Strategy), all Subsequent 

revisions of the Business Plan (Nudelman Dep. 16:12, 21:7, August 29, 2008), and PowerPoint 

slides of the Business Plan as used in the Presentation at the Harvard Business School Business 

Plan Contest (Nudelman Dep. 99:8, August 29, 2008). 
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   Respectfully submitted, 

 

   _________________________________ 

   ARTHUR K. SHAFFER 

   Patent Office Reg. No. 50,257 
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   9233 Ward Parkway, Suite 100 

   Kansas City, Missouri 64114 

   Telephone: (816) 363-1555 

   Facsimile:  (816) 363-1201 

    

   Attorney for Opposer 
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Certificate of Service 

 

 I hereby certify that a copy of the foregoing Opposer’s Second Set of Document 

Requests to Applicant has been served via electronic mail and first class mail, postage prepaid, 

on Sandra L. Nudelman 131 Sewall Ave. #46, Brookline, Massachusetts 02446, this 24 day of 

September, 2008. 
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     Arthur K. Shaffer 

     Intellectual Property Center, LLC 

     9233 Ward Parkway, Suite 100 

     Kansas City, MO 64114 

     Telephone:  (816) 363-1555 

     Facsimile:   (816) 363-1201 

     ashaffer@theipcenter.com 

 

    

 

 

 


